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FREEDOM OF EXPRESSION ACT OF 1983 



MONDAY, JANUARY 30, 1984 

U.S. Senate, 

COMMITTEG ON COMMERCE, SCIENCE AND TRANSPORTATION, 

Washington, D.C. 
The committee met, pursuant to notice, at 9 a.m. in room SR- 
253, Russell Senate OHlce Building, Hon. Bob Packwood (chairman 
of the committee) presiding. 

Staff members assigned to these hearings: Daniel B. Phythyon, 
staff counsel, and Thomas W. Cohen, minority staff counsel. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. The committee will please come to order. 

We are starting today the first of three hearings on the freedom 
of expression bill. This bill is designed to statutorily extend to the 
broaacast media eind other electronic media the same privileges 
and protections that now exist for the print media. 

When I say the same privileges and protections, obviously it 
won't be quite the same. There is a constitutional protection for 
the prese and for speech; however under the Supreme Court inter- 
pretations to date, these protections do not extend to other forms of 
expression, especially broadcast expression. 

I have had an ongoing interest in this subject for a good 5 to 10 
years, but it came to a head 2V^ years eigo when we had our com- 
mittee hearings on the restructuring of AT&T. Even at that time I 
was familiar with the Miami Herctld case, I don't mean the U.S. 
Supreme Court decision on it, with which I agree, but the Florida 
Supreme Court decision. The Florida court concluded that the 
State's equal space statute was constitutional and that indeed, 
when the Miami Herald attecked a candidate named Tomillo, he 
was entitled to equal space. By that I don't mean just an op-ed 
piece, on a letter to the editor. I mean if it was an editorieil against 
him, he was entitled to a reply in as conspicuous a space, in the 
same fashion. 

In that case, it appears that the plaintiffs attorney made an ar- 
gument that the Miami Herald was dependent upon electronic 
communications. 

This is a factual situation now over 10 years old. And if a Stete 
supreme court could find over 10 years ago that a newspaper was 
then electronic and therefore subject to obligations like the Federal 
Communication Commission's content doctrines, most prominently 
enunciated by the Red Lion case of some dozen years ago, if the 
Florida court could And that 10 years ago, I hesitate to think what 
CD 
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the situation would be today, with the rapid advancement of tech- 
nol(^. 

It is that rapid advancement of technology that was highlighted 
in the AT&T reetmcturing hearings. Then, we made a decision in 
this committee not to break up Bell as the divestiture decree later 
did — we kept AT&T and the Bell operating compemies together and 
did some other restructuring with Western Electric and Bell Labs. 
But during those hearings we heard about the explosion that was 
taking place in communications in terms of the methods and varie- 
ties of what we call broadcast communications. Whether it's radio 
AM or PM or television as we normally know it or cable or satel- 
lite or microwave relays or whatever, communications in this coun- 
try, in the normal sense of the term broadcast, is exploding beyond 
anything we ever would have imagined even 10 years ago. 

So the question became this: There is no question that broadcast- 
ing has become p>ervasive. Is it so powerful, however, much more 
powerful than the print media, that it has to be subject to special 
rules regulating content — call it fairness if you want; call it equal 
time; call it what you want? Is it so powerful and pervasive that it 
must be subject to special Government rules to protect the public? 
Or have we reached the place where we have such a diversity of 
program sources in broadcasting that we can trust that any area 
has a multiplicity of radio stations; einy area now has a multiplicity 
of television stations; and in the very, very near future, we will 
have cable or satellite with 10, 20, 30, 40 or more channels. 

Is that sufficient protection for the public that we can do away 
with the content doctrines now administered by the Federal Corn* 
munication Commission? I think it is. I am perfectly willing to 
trust to the good sense of the public and the diversity of the 
sources of information rather than having the Government tell the 
broadcast media what it can and what it cannot do. 

There were only eight daHy newspapers in this country when our 
founders adopted the first amendment. T^ey understood scarcity. 
And those eight publications were partisan, slashing, passionate 
publications. There was no balance in those publications. They 
were pro-Federalist or anti-Federeilist, but indeed they were vitriol- 
ic. They attacked the incumbent politicians, but the incumbent 
poUticians of that day still said that liberty is so precious eind so 
dear to the preservation of free government as they hoped to estab- 
lish it, that they would protect the source of communication 
against any Government r^^lation, no matter how much they at- 
tempted to do them in as politicians, no matter what they said of 
them. 

So it's with that background that we start these hearings. I want 
to express my appreciation to Senator Goldwater. I asked him if he 
would mind if we held these hearings at full committee rather 
than subcommittee level and he very graciously eigreed. I think the 
subject is so important that I'm hoping before we're done, more 
than just Senator Goldwater and myself will show up for these 
hearings, and that when we go to markup, as I hope we will do, as 
many of the committee members as possible will have had the ben> 
efit of the hearings. 

Barry? 
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OPENING STATEMENT BY SENATOR GOLDWATER 

Senator Goldwater. Well, I really don't have much to add to 
what you have said. I think that in the minds of American people, 
I know certainly in the minds of this particular citizen, there has 
been a growing apprehension that the real purposes of the first 
amendment have been rather overlooked, and somewhat abused. 
As a result, we are seeing a very drastic decline in the quality of 
our newspapers, magazines, the printed media. And when I say 
quality, I mean the ability to come away from reading the paper 
with comprehension of what the news might be. 

I have watehed very prominent newspapers become only harbin- 
gers of what you should wefir for breakfast and lunch and what 
your manners should be and so forth and so on. 

Now my concern with the nonprinted media, the electronic 
media, has been to a great extent, an apparent total irresponsibil- 
ity toward accuracy emd honesty. I don't know how we can regulate 
this, Mr. Chairman. If the television and radio end of our system 
doesn't know enough or doesn't understand honesty, I don't know 
how we can control that. 

I doubt that we are any better judges of honesty than the aver- 
age operator of a television or radio station. But I think this series 
of hearings can serve a good purpose, even if we don't come up 
with any direct deregulation of Federal control, by pointing out to 
our friends in the media business that if they don't straighten up 
their own house, the American people will striiighten it up by their 
usual manner — they will quit buying them. 

I am not going to get into any elaboration of what I specifically 
feel are examples of the poor handling of their powers, but if it's 
needed, I will do it. So I look fonrard to these hearings and the 
chance to hear what the operators, the printers, the publishers, 
and so forth, honestly feel we can do. 

I thank you. 

The Chaiehan. Barry, thank you. 

We will take the witnesses today in the order appearing on the 
witness list. The reason I started these hearings early is so that 
each of the individual witnesses could have 10 minutes, which is 
longer than our normal time period. We will have to restrict the 
witnesses on panels to the usual 5 minutes. But the subject is so 
important that I wanted to make sure no one was cut off. 

Obviously, everyone who wanted to testify in favor of this bill 
could not be accommodated. I have tried to accommodate everyone 
who wanted to testify against it. It turns out there are many, many 
more people, at least in terms of those who have approached us, 
who want to testify for it than against it. But for those who are 
opposed, I want to make sure they are heard emd that they cannot 
say that they never got a chance to appear and present their views 
before this committee. 

[The bill follows:] 
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To provide that the Federal CommimicatioDS Commiaeion abali not regulate the 



IN THE SENATE OF THE UNITED STATES 

OCTOBEB 3, 1983 

Mr. Packwooo introduced the following bill; which was read twice and referred 

to the Committee on Commerce, Science, uid Transportation 



A BILL 

To provide that the Federal Communications Commiasion shall 
not regulate the content of certain commimications. 

1 Be it enacted by the Senate and House of Representa- 

2 iives of the United States of America in Congress assembled, 

3 That this Act ma; be cited as the "Freedom of Expression 

4 Act of 1983". 

5 FINDINQ8 

6 Sec. 2. The Congress finds that— 

7 (1) free and unregulated communicatioas media 

8 are essential to our democratic society; 

9 (2) there no longer is a scarcity of outlets for elec- 
10 tronic communications; 
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1 (3) the electronic media should be accorded the 

2 same treatment as the printed press; 

3 (4) regulation of the content of infonnatioB trans- 

4 mitted by the electronic media infringes upon the ¥\rat 

5 Amendment rights of those media; 

6 (@) regulation of the content of information trans- 

7 mitted by die elecbvnic media chills the editorial dis- 

8 cretion of those media and causes self-censorship, 

9 thereby dampening the vigor and limiting the variety of 

10 pubhc debate; and 

11 (6) eliminating regulation of the content of infor- 

12 mation transmitted by the electronic media will provide 

13 the most effective protection for the right of the public 

14 to receive suitable access to a variety of ideas and 

15 experiences. 

16 PUBPOBBS 

17 Sec. 3. The purpose of this Act is to extend to the 

18 electronic media the full protection of the First Amendment 

19 guarantees of free speech and free press. 

20 AMENDMENTS TO THE COMMUNICATIONS ACT OP 1934 

21 Sec. 4. The Conmmnicatioiis Act of 1934 is amended — 

22 (1) in section 312(a) by— 

23 {A) adding "or" immediately at the end of 

24 paragraph (5); 
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1 (B) striking out the semicoloB and "or" in 

2 para^apb (6) and inserting in Beu thereof a 

3 period; and 

4 (O striking out paragraph (7); 

5 (2) by repealing section 315; 

6 (3) by amending section 326 to read as follows: 

7 "Sec. 326. Nothing in this Act shall be construed to 

8 give the Conunission the power to — 

9 "(1) censor any communication; 

10 "(2) review the content of any completed cotnmu- 

1 1 nication; or 

12 "(3) promulgate any regulation or fix any condi- 

13 tion which shall interfere with the right of free speech, 

14 including any requirement of an opportunity to be af- 

15 forded for the presentation of any view on an issue.". 

O 
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The Chairman. We will start off this morning with a panel of 
Dr. Craig Smith, who is the president of the Freedom of Expression 
Foundation, and John Armor, a lawyer who is well versed in cases 
involving the first amendment. 

Good morning, gentlemen. 

STATEMENTS OF DR. CRAIG R. SMITH, PRESIDENT, FREEDOM OF 
EXPRESSION FOUNDATION, WASHINGTON, D.C.; AND JOHN C. 
ARMOR, COUNSEL, WASHINGTON. D.C. 

Mr. Smith. Senator, I've entered a statement in the record and 
would like to just summcirize it briefly and then introduce John 
Armor. 

As you have pointed out, and as historiEuis have noted, when the 
first amendment was passed in 1791, there were only 8 daily news- 
papers operating in the newly formed United Stat^, and if I can 
do a little historicid revisionism, by our count only about 26 weekly 
papers at that time, literally a heindful. 

Each one of those newspapers was highly partisan, and yet our 
Founding Fathers said that Congress shall make no law abridging 
freedom of the press. 

A close reading of the notes of our Founders, their letters and 
their speeches, makes clear that they would have extended protec- 
tion to the electronic media had it existed at that time. 

The Chairman. Would you say that again? I think that's an im- 
portant point. 

Mr. Smith. I think that given the historical research that we 
have done at the foundation, a close reading of the notes and the 
letters and the speeches — we will be entering a report into the 
record — of the Founders indicates that they would have extended 
protection to the electronic media had it existed at that time. 

The Chairman. Translated, are you simply saying they could not 
imagine anything beyond speech and print? 

Mr. Smith. Yes. 

The Chairman. Which they intended to fully protect. Marconi 
was simply beyond their imftgination. 

Mr. Smith. That's right. And it is clear that they meant to pro- 
tect all forms of communication. As you pointed out, when you look 
at what was printed in those early papers, there is enterteinment, 
there are salacious attacks, and those things were left to the courts 
to take care of in terms of libel emd slander. But in terms of regu- 
lating free speech, they wouldn't have imposed it, at least accord- 
ing to our reading of the Founders. 

Since they did not, and could not imagine Marconi and otheri, 
the Congress, through the Communications Act of 1934 and subie- 
quent amendments, was able to impose controls over news and «dl> 
torial content of broadcast programs, including regulation over the 
content of paid commercials and political debate!. 

The time has come, in our opinion, to return to the vliion of Jef- 
ferson's free marketplace of ideas. First, in Red Lion v. FCC, the 
Supreme Court ruled that the Government could regulate the con* 
tent of broadcasting because of the scarcity of publicly owned Air- 
waves. But with the advent of cable and the fact that thore are 
over 1,200 television stetions, not counting low power, and \)fiiH) 
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radio stations in America, Bcarcify can no longer justify regulation 
over these sources of citizen information. 

Second, the case for the Government treating electronic journal- 
ists as second-class citizens can no lon^r be maintained. Using the 
rules imposed by the Federal Communications Commission to keep 
television personalities in line is nothing less than censorship. If a 
television reporter ignores a l^al bounds by maliciously disr^ard- 
ing the facts, he or she can be taken to court the same way a newa- 
pap^ reporter can be. General Westmoreland is the most recent 
public figure to take advantage of these legal safeguards. 

Third, the cost of reporting requirements under the r^ulations 
is an unfair burden, a ourden that no member of the print media 
bears. According to the National Association of Broadcaster's 
survey of some 40 comparative renewal proceedings, the average 
case lasted 8 years. It is not uncommon for radio stations to spend 
an average of $600,000 and television stations $1.2 million on legal 
feee. 

Worse yet, print companies which own broadcast properties can 
be intimidated. Although the first amendment, whicn uie Senator 
pointed out and made clear, shields the print media from direct 
threat, those companies which own radio and television stations 
are targets for intunidation by single issue groups or even the Gov- 
ernment itself. There have been administrations that have used 
that device as a way of threatening newspapers. 

In such an environment, it would not oe difficult to challen^ the 
broadcast licenses held by newspapers if those newspapers did not 
alter their coverage to reflect a certain viewpoint. We consider that 
situation to be highly dangerous. 

But the damage done to the electronic media and the print 
media pales in comparison with the harm that is inflicted upon the 
democratic system. All of the press must be free from Government 
instrusion if it is to provide the informing and to perform the 
watchdog functions vital to our democratic system. 

While Government r^ulations are intended to increase the di- 
versity of information outlets, they have had the opposite effect. 
R^[ulation has encouraged the media to be bland and inoffensive 
to avoid (lending the Government or triggering right of reply. As 
a result, many members of the electronic media are a less effective 
part of our national society, and public exposure to many issues 
and viewpoints is severely curtailed. 

Finally, if Government regulations are extended beyond their 
present reach, there will be even less diversity, innovation and 
choice for the public. Less expensive and better cable services will 
not be available because investors will not risk capital in a r^ulat- 
ed market. Banking, computer, and shopping services will not be 
upgraded because investors do not want to tilt with Government 
intrusion. 

If freedom of expression is won for the electronic media, money 
which has been diverted to fulfilling r^ulatory obligations can be 
channeled into more productive areas, areas where competition 
would insure more programing improvements for children, for the 
culturally minded and for mmorities. Everybody would benefit — 
broadcasters, cablecasters, teleshoppers, the print media, and most 
of all in my opinion, the consumer. 
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That is why the Freedom of Expression Foundation was formed 
and why we are working to repeal sections of the Communications 
Act which restrict news and editorial content. Legislation to do just 
that has been introduced in the U.S. Congress, and we believe now 
is the time to pass it. 

Thomas Jefferson's dream for a democratic republic was pre- 
mised on an educated voting public that could partake of the free 
marketplace of ideas. Jefferson's dream can only become a reality 
in a society where freedom of expression is guaranteed by all com- 
municators. That is why we must reestablish a first amendment 
environment as soon as possible. 

[The statement follows:] 

Staixuknt of Ckaiq R Sifrm, pEniDKNT, Fkeedoh of Bxprkssion Foundation 

WHY CONTENT REGULATION IB DANQBROUB 



was h^hly partisan, and yet our Founding Fathers said that "Congress shall make 
no bw abridging freedom of the press." A close reading of their notes, letters and 
speeches makes clear that they would have extended protection to the electronic 
media had they been farsighted enough.' But since they did not, the Congress, 
through tbe Cintununicationa Act of 1934, was able to impose controls over news 
and editorial content today despite the fact that there are over 1,200 television sta- 
tions and 9,000 radio stations in America. 

Die time has come to return to the vision of the Founding Fathers and particular- 
ly Thomas Jefferson's dream of a free market-place of ideas. The time has come to 
extend to the electronic media the same rights that are guaranteed for the print 
media. The time has come to protect developing technologies from government con- 
trol. Let me spend some time developing the case for my position. 

Damage results from government regulation of the communications industry. 
First and foremost, the rights of the electronic media are severely impaired. They 
do not eiuoy essential First Amendment protections, nor are they given full journal- 
istic freedom. Historically, the Congress, tbe courts, and the Federal Communica- 
tions Commissions have restricted the First Amendment rights of the electronic 
media by using the Communications Act of 1934 as a statutory basis for controls. 
Purportedly, the electronic media have distinctive characteristics which afford them 
lesser First Amendment rights than those enjoyed by the print media. 

According to the Act and the Court's interpretation of it, scarcity of the publicly- 
owned airwaves justifies government regulation. In Red Lion Broadcasting Co. v. 
FCC, the Supreme Court ruled that the government could regulate the content of 
broadcasting because the publicly owned airwaves were limited in number. 

Ironically, pervasiveness and accessibility of the media have also been used as a 
rationale to control content. In FCC v. Pacifica Foundation, the Supreme Court 
ruled that tiie government could regulate the content of broadcasting because it was 
a "pervasive presence" in American society. That something can be both scarce and 
pervasive seems a contradiction. But that didn't bother the Supreme Court. As a 
result, the electronic media have lost invaluable and essential elements of their 
freedom. Worse, broadcast journalists must justify their performance to the govern- 
ment, a concept which is totally alien to our First Amendment traditions. 

And yet, neither scarcity nor undue influence through pervasiveness are a sane 
rationale for r^ulation. One UHF channel can be broken into 100 quality radio sta- 
tions according to Professor Ithiel de Sola Pool of M.I.T. Cable brings scores of chan- 
nels even to rural areas. In fact, so many stations exist in Philadelphia that Chan- 
nel 48 TV was turned in for relicensing. Furthermore, newspapers are often more 
influential than television stations. The Post is more influential than any TV sta- 

' See forthcoming itudy, Subttanct and Shadow: The Original Utaning of Fntdon of the 
Ptm, written by John Armor for the Freedom of Eiprenlon Foundation. See bIbo C. Edward 
Wilson, Tnming Invecttvt: SOO Yean of Vigotout Joumaliinu. (University of Western Ontario, 
London. Canada, 1976li George Henry Payne. Hittory ofJoumaliMm in the U.S. (D. Applelon and 
Company. New York. 1920), pp. 114-117. 
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tion in Washington, D.C. The aome ia tru« of the Timm in New York C^t;, the Trib- 
une in Chicuo and the Globe in Boston, to name but a few. 

But second class citizenship is not the onlv burden that broadcasters have to bear. 
The electronic media are penalized financially as a result of government regulation. 
The cost of FCC reporting requirements ia enormous; it's a coat that no member of 
the print media bears. 

According to an NAB survey of some 40 comparative-renewal proceedings, the av- 
erage case lasted ei^ht years. The same study shows that radio stations spend an 
average of $600,000, and television atationa tl-2 million, on legal fees in auch cases. 
When a viewer complains that a station's coverage has been unbalanced or unfair, 
the station is often forced to call in its lawyers. If a station must defend its actions 



_ J expenn 
). In the 3 years from 1973 to 1976. there were 13,800 complaints filed with the 
_ _ ' Eiven after an FCC hearing, either side can resort to the cou ' 
igher expenditures and vears of uncertainty. A single complaint cost e 



FCC.' Eiven after an FCC hearing, either side can resort to the courts causing 

a her expenditures and vears of uncertainty. A single complaint cost even a smafl 
io station $20,000 and 480 personnel hours in research and paperwork. Broad- 



casters must submit reports and logs, and must conduct community ascertainments 
to comply with FCC requirements. The FCC itself estimates that stations expend a 
total (rf' over S million person hours per year on these requirements. Commercial 
television stations, for eiample, average over 12,000 person hours on ascertainment 
obligations alone.' 

But the costs don't stop there. Stations must bear the cost of providing "public 
afTairs" programming, and must subsidize opposing viewpoints. Stations have to pro- 
vide free time in certain instances, and must provide time for political commercials 
at reduced rates. 

There is also the cost of foregone business opportunities to be considered. FCC 
rules and program guidelines can prevent a station from providing programs or 
servicee which may be highly popular and therefore profitable. 

Examine the case of Simon Geller, a daylight radio broadcaster in Gloucester, 
Massachusetts. Geller played only classical music — no all talk, no news, no accu- 
weather— just classical music. The FCC took his license away despite the fact that 
there were 40 other stations available to Geller's listeners, including an all-news 
station from Boston. Clearly, stations are not permitted to "find their niche" in the 
marketplace. They are forrcd to become "public interest" clones, created by the co- 
ercive FCC rules which are part of statutory law. 

These controls affect the print media as well as the broadcast media. Government 
regulation of the electronic media weakens the concept of an independent print 
media. In sharp contrast to the status of the electronic media, the print media are 
insulated from government intrusion into editorial affairs (See Miami Hemld Pub- 
lishing Company v. Tornillo). But print companies which own broadcast properties 
can still be intimidated. Although the First Amendment helps shield the print 
media from direct threats, those companies which own broadcast licensee are tar- 
^eta for intimidation by the Bovemment or other parties. Licenses can be challenged 
if the newspaper's coverage is not altered to suit a particular viewpoint. 

That's why government regulation of the electronic media weakens the concept of 
an independent printed presa. The First Amendment is viewed by some groups as an 
anachronism, and government oversight is thought to "improve" media perform- 
ance. They argue for enforced accuracy in the evening news and for quantification 
of programming, thinking they know what is best for the public over the public air- 
waves. Even prmt protections may be lost in an atmosphere where government con- 
trol is encouraged. 

But the damage done to the media pales when compared to the harm that is in- 
flicted on the democratic system. All of the press must be free from government in- 
trusion if it is to provide the informing and perform the "watchdog" functions vital 
to our democratic system. All of our basic liberties depend for their survival on free- 
dom of speech and press. 

While goverment regulations are intended to increase the diversity of information 
outlets, they have had the opposite effect. Regulation has ensured that the media 
will be bland and inoffensive, to avoid offending the government or triggering 
"righta of reply". Innovation and experimentation are kept to a minimum. Even the 
rignt of corporations to discuss issues in their own paid commercials— a right 86 
percent of tne public favors according to a recent Opinion Research Corporation 

■David Kelley and Roser Donway. "Laisaez PHrler: Freedom in the Electronic Media," (Bowl- 
ias Green State UnivemU, 1983), p. 31. 

* See Steven Simmona, The Faimen Doctrine and the Media." (Berkeley: Univenity of Cali- 
(omia Pnm. 19T8), pp. 80-90, 208-220. 
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study — ia severely restricted by the application of the current nilee.* As a result, 
the electronic media are a less effective part of our national society, and the public 
is not exposed to as many iesuee and viewpoints, 

Qearly, current regulations are unfair to broadcastera, threatening to the print, 
restrictive to corporate free speech, and Ham aging to the public. 

And that's not the end of it. If regulation is not eliminated, additional harm will 
occur in the future. First, the electronic media wilt be stifled because new technol- 
ogies will be regulated. Although government regulation orjginallv was designed for 
radio broadcasting, it has expandMl to cover new technolwies. Television is r^ulat- 
ed. Cable television is regulated as well, although it is delivered through wires, not 
over the air. In fact, the government has r^ulated every new communications tech- 
nology to be developed in the last 50 years. 

A recent ruling in the Rhode Island Federal District Court says cable is different 
from print and therefore can be regulated! "Must carry" and public access rules 
force cable companies to reject other channels that their customers would prefer, 
liiey are forced to carry UHF channels and low power broadcasts instread of HBO 
and ESPN, The viewers should have a right to watch the channels they prefer. Gov- 
ernment determination of what should be the viewers' choice is patronizing at best 
and Orwellian at worst. 

Furthermore, direct broadcast satellite services will be regulated when they 
become available. Therefore, it is very li^ly that any future 'broadcasting" tecli- 
nologiee will be r^ulated as long as the FCC has the statutory base from which to 

Second, the print media will be stifled because "electronic" newpepers may find 
themselvee reflated in the future. Teletext and videotex are two new servitxs 
which have the potential to be the "newspapers" of tomorrow. These services trans- 
mit textual information over wires or broadcast signals into homes and offices, 
where the information can be read off a videoecreen. Newspapers which get in- 
volved with these services may be subjected to government reguUtions, merely be- 
cause they utilize electronic delivery methods. In that event, these newspapers will 
suffer the same damage now suffered by the broadcasting media. 

Third, if government r^ulations are extended beyond their present reach, there 
will be even less diversity, innovation, and choice for the public. Inexpensive and 
improved c^le services will not be available because investors won't risk capital in 
a regulated market. Banking, computer, and shopping services will not be upgraded 
because investors do not want to deal with government intrusion. 

The present l^al framework cannot resolve the problem of government regula- 
tion. Administrative reform through Uie FOC is inadequate. The FCC's ability to de- 
regulate is limited by the Communications Act of 1934 and subsequent amend- 
ments.' They can only, as Commissioner Dawson has made clear, go back to the 
basic statutes. The FOC must follow the will of Congress as expressed in those stat- 
utes. Therefore, the FCC, even in a strict interpretation of stahites, by itself cannot 
remove government r^ulations required by the Communications Act of 1934, 
though the current commission has made heroic strides in that direction under the 
leadership of its Chairman, Mark Fowler. Such regulations include the so-called 
"Fairness Doctrine." the reasonable access provisions, and the equal opportunities 
requirements. 

But even the current FCC reforms are impermanent. Although the present Com- 
mission is attempting to "unregulate" the electronic media, these actions can be re- 
versed by future commissions. A majority vote of the commissioners is all that is 
required to reimpose regulations or to impose more onerous r^ulations. And even if 
the FOC eliminates regulations, that action is the sufferance of the Congress and 
the courts. 

That is why we support repeal of Section 315 of tiie Federal Communications Act, 
and attendant rulings. We want to extend First Amendment rijchts to broadcasters. 
We want to create a First Amendment environment not only for the print media, 
but for all communicators. 

If freedom of expression is won for the electronic media, funds which have been 
diverted to fulfilling regulatory obligations or defending station activities can be 
channeled into more productive areas. Everybody would benefit— broadcasters, ca- 
blecasters, the print media, videotex operators, and most of all, the consumer. Per- 
haps that's why at the Freedom of Expression Foundation we've been able to put 

* Opinion RMearch Corporation, Advocacy in Advertising by Corporatiou. (Princeton. Sep- 
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together the broadeat'baaed coalition in the hiatory of deregulation. The networks 
and the motion picture industry are repreeented on our boards. AT&T and GTE 
have given ub contributions. Labor unions and oil componiee have joined our coali- 
tion. The Society of Profeaaional Journalists, the Association for Education in Jour- 
nalism and Mass Conununication. the Radio & Television News Directors Associa- 
tion, and the American Newspaper Publishers Association have all endorsed the call 
for a repeal of these heinous content doctrines. 

lliomas Jeflbrson's dream (br a democratic republic was premised on an sducated 
voting pubUc that could partake of the free ma^etplace of ideas. JefFeison's dream 
can only become a reality in a society where freedom of expression is guaranteed. 
That is what the Freedom of Ezpreeaion Foundation is dedicated to. And I hope tliit 
Committee, the Senate and eventually the entire Congress will join US in this very 
important battle for freedom. 

Mr. Smith. The Freedom of Ebcpression Foundation sponsors re- 
search, and one of our early projects was an examination of the 
record eis to the intent of the Founding Fathers when the first 
amendment was adopted. We asked John Armor, who I would like 
to introduce at this point, to do that report for us. John graduated 
from Yale in 1964 with two mtuors— in English and political sci- 
ence. He was editor of the Yale Daily News. He received his J.D. in 
1970 from the University of Maryland Law School. He has argued 
10 cases before the Supreme Court, of which 9 were on the first 
amendment; published many articles, and is currently practicing 
the law and is eiIso a senior fellow of the National Center for Con- 
stitutioned Studies. 

The Chairuan. I might say, Mr. Armor, I have read the article 
you wrote on what our founders intended. It is the beat single arti- 
cle on that subject that I have run across, and I have read quite a 
few. Go right ahead. 

Mr. Armor. Thank you, Mr. Chairman, for those kind remarks. 
Let me correct one point. I have not ai^ed nine cases at the Su- 
preme Court. I have had them. I have not been the privileged 
person to spet^. 

Let me b^in with something that goes to your comments, Mr. 
Chairman, and your comments, Senator Goldwater, and I hope will 
be of interest to the other members of the committee when they 
read the record. 

Let me give three samples of the press that was intended to be 
free under the first amendment. The first is from the Aurora Gen- 
eral Advertiser in December 1796. And these, by the way, are in 
my final report: 

If ever there was a devoted tool to a faction, the editor of the New York Minerva 
may safety be said to be one. If ever a man prostituted the little sense that he had 
to serve the purposes of a monarchic and aristocrastic junta, Noah Wriister, Esq. 
must be the man. 

Now as we all know from our history, Noah Webster is one of 
the great figures in our early history, and yet this sort of comment 
was made by an anti-Federalist paper about him because they felt 
that the Federalists were not sufficiently democratic. 

Now let us turn to the other side and we find this quote in the 
Brunswick Gazette, which was a Federalist paper, of November 2, 
1787: 

To the anti-Federal junta in Philadelphia, with great regard and sincere wishes 
for your success in everything that tends to anarchy, distrees, poyertv, and tyranny, 
I am your friend and humble servant, Daniel Shays of the Franklin State. 
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Now Daniel Shays does not mean much to many of us today, but 
if we go historically, he led a very serious revolt against the gov- 
ernment, and to associate the names of your enemies with Daniel 
Shay's then is the same as associating them with James Jones of 
Jonestown today. It was that serious an attack. 

Now, Mr. Chairman, just one other sample and then we'll go into 
the discussion. Also from the Aurora General Advertiser 

If ever a nation was debauched l^ a man, the American Nation has been de- 
bauched by Washington * * *. Let his conduct then be an example to fliture agea. 
Let it serve to be a warning that no man may be an idol and that a people may 
confide in themselves rather than in an individual. 

And that, of course, is of George Washington, the Father of our 
Countrj;. 

That is the kind of press that was intended to be free, but intend- 
ed to be free how and why? There is a curious thing about freedom 
of the press. It is the one part of our govemmentfd structure which 
was not designed in theory, put in place and which we then grew 
into in our national experience. It was the exact opposite. 

It WEis not in our Federal Constitution to begin with, etnd when it 
was put in in the Bill of Rights, we had only a limited idea of what 
it would mean. On the other hand, starting during the American 
Revolution, we had in fact freedom of the press because the battle- 
lines were not clearly drawn and changed. There was no problem 
with anyone who wanted to run a newspaper, either as a Royalist 
or a patriotic newspaper, doing so. And interestingly enough, they 
circulated aide by side. 

In northern New Jersey, for instance, the British then held New 
York and Washington was in southern New Jersey. Both types of 
papers could be read by the same person if that person was liter- 
ate. And remember, we had about one-third literacy then. But the 
Royalist and the rebel newspapers could be read in the same house- 
hold, or in adjacent homes. And that is real freedom of the press. 

It doesn't exist because the government intended it. The colonial 
government subsidized and sought to control the press of the day 
and so did Generals Gage and Howe for the British. They also paid 
subsidies to publishers and sought to control their papers. 

So we didn't have a theoretical freedoia of the press. We had one 
that existed in fact. 

Now why is this important, although it happened almost 200 
years ago? It is this: the press, as an institution, was given freedom 
first in the State constitutions of Massachusetts and Virginia, later 
in our constitution, because it served a function, a function of com- 
munication. The press or the Fourth Estate, which we adopted 
from the French tradition, is quasi-governmental in that it is neces- 
sary to a government. Jefferson said, "If I must choose between 
government without newspapers or newspapers without govern- 
ment, I would choose the latter." 

What he was saying was communication between the American 
people — not just on political subjects, but on all subjects — was es- 
sential to our national life and was essential to our government, 
and that the press as an institution had to be protected. And that 
was the function of freedom of the press originfuly. That is still the 
function of freedom of the press. 
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And the question today is whether we have lost part, maybe a 
large part, of the institutional function of those words — &eedom of 
the press— by assumii^ that press means only that which is print- 
ed with ink on paper, as opposed to the business of communication. 

This beii^ the Commerce Committee, let me use an example. If a 
railroad sa^ to itself, we're in the business of running raUroada, 
they're in big trouble. But if they say to themselves, we're in the 
business of transportation, of gettii^ people and goods from place 
to place, and get into trucks and get into ships and get into air- 
planes and get into land and so forth, they have a better chance of 
survival. 

That is the point with any institution. You need to go back to the 
origins in order to say what purpose are we filling? And given the 
chfuiges in society and given the changes in technolc^y, is our pur- 
pose different in how it is carried out? And if the answer to that is 
yes, then we have to concern ourselves, as the chairman said, with 
the increasing disappearance of the line between the press in print 
and the broadcast media, because when it disappears entirely, we 
are going to have a severe constitutional crisis on our hands, based 
on the first amendment and based on the natural tendency of 
every government in the history of mankind to control communica- 
tions. 

They all seek it. It makes no difference whether they are liberal 
or conservative, whether they are democratic or monarchic. It is 
the natural tendency of a government to want only good news to 
get out; going back to the Greeks, we tend to kill the messenger 
who bears bad news. 

Since that is a natural tendency, speaking as a political scientist, 
there must be, if there is going to be a free press, a very effective 
barrier. And the first amendment, freedom of the press, today is no 
barrier at fill with respect to the broadcast media. 

I invite any questions that you might have. 

[The stetement follows:] 

Statxubnt of John C. Armob 

As of 1791 the only form of general communications to the public concerning gov- 
ernmental matters and governmental ofTicials w«re the newspapers and magazines. 
To the Framers, the word "press" included every form of communications or docu- 
ment which could be produced on a printing preea. Their intention at the time was 
therefore freedom of communication, but since the only form of communication was 
via printed matter, that is all that they needed to say. 

A second point that supports that inference is the importance that the Framers 
placed on tlw establishment of the United States Postal Service. Under the Articles 
of Confederation the federal government was not involved in establishing any uni- 
form federal method of delivering the mails. There was a postal service, whose re- 
sults were spotty at beat, since the Post Masters were all private individuals ap- 
pointed by state of local governments. The reasons for establishing a national postal 
service as provided in Article I, 9 8 was clear, and on this point there was no dis- 
sent. As stated in both the proceedings of the Constitutional Convention, and in the 
Federalist Papers, the Federal Post CKTice was designed to guarantee ready commu- 
nication between citizen and citizen, and also to carry the newspapers and maga- 
zines which were the public forms of communication. ' 

The need of this service was underscored by such times as the appeal from the 
Boston newspapers published in the Brunswick Gazette in New Jeney on 11 March, 
1778. The Boston papers complained that for a matter of 2 months they had not 

> See the Ftderaliat, No. — . 
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SPOTS and com^ained about the inadequate tervice 
m. 
.__j of the dsy shows that about half of every iMue of 
a up with statementa republished from other newspapers 
itementa republished from private letters between citizens 
of different Juriedictions on matters Of public concern. In short, the use of the Poet 
Office to circulate both newspapers and letters and the republication of information 
from other states and cities was the functional equivalent of the Associated Press 
wid the United Frees International today. 

The intentiMi t^ the Framers concerning the Poet OfRce was quite clear. Its mis- 
nam was to deliver to the addressees whatever letters or publications were presented 
for delivery. Its misaion did not include any form of selected delivery based on the 
contMit of any newspapers or letters, nor tUd it include any provisions for opening, 
TWidirg, and considering the contents of such mail. 

Since the Post Office was intended as an open and free channel of communica- 
tions for all written matters which might be oflisred to it, it is a logical conclusion 
that equal freedom was intended for all forms of communication which might be 
produced and deposited for delivery. 

lliere is an unrelated part of the Constitution, and area of Constitutional law, 
iriiich BUiseets by analcMy that the word "preea" in the First Amendment ought to 
include uT forme of public communication, whether printed or electronic. The third 
power given to Congreee under Article I, S 8 is the mterstate commerce clause. At 
the time it waa written, the only forms of interstate commerce which existed were 
bj Bailing Teasels and horse-drawn wagons. 

When Robert Ftilton invented hia steamboat, however, he asked for and obtained 
an ezcluBive franchise frmn New York to <^rate between that state and New 
Jersey.* n>e question wai then put to the Supreme Court whether New York had 
any power to regulate the steamboat, since the interstate commerce clause gave 
power generally over that subject to thie Congress. The Court had no difficulty what^ 
ever in concluding that the interstate commerce clause prevented such r^ulations 
by the State of New York. It concluded that the intention of the Constitution was to 
^ve Buch authority over all forms of interstate commerce to the Con^reeH, and it 
made oo differeoce whalaoever that the steamboat as a means of carrymg out such 
commerce was unknown at the time the Constitution was adopted. On the same 
baaiB, there waa no mtUem in the view of the Supreme Court in applying the same 
dauae to allow regulation by Congress (rf all other late-developed forms of such com- 
merce, including railroads, airlines, telegraphs, telephones, and so forth. 

Some dedaions of the Supreme Court on other eulyects have generated diseent on 
the Court Mid aerious debate b^ thoughtful commentators as to whether the Court 

any audi serious drimte concerning the intenitate commerce clause. And if the same 
k^ ie mIM to the word "press in the First Amendment, a similar result could 

"Hie Ftamers recofpiized that there is a natural antagonism between the press and 
the government It is a natural tendency of an^ government at an^ time to seek to 
diape the news in order to minimize or elimmate references to its faults and to 
present its virtues in the beet possible light. It was also a natural tendency of the 
PToaa 200 yeara ago, and is of the media today, to seek to present the fullest possible 
a of what tne government and its officials ere doing, r^ardlen of how those 
a reflect on those officials and regardless of whether they may produce favor- 



repiwta reflect on those officials and regardleaa o 

■He or unfavorable reactiona among the people. 

Because the current meaning of freedom of thi 



,,_ 1 in our hiatoty, rather than frcMU a 

to b^ it is worthwhile for us to review some of the events which have created our 
dafintticm. Tliere is no analogy in the 2Dth century, and therefore none in the elec- 
tronic media, to the raid by a band of armed men who closed Rlvington's New York 
Oantto. Tbe cloeeBt thiiu to it were the occasional duels and horsewhippings that 
todc place between bot4>looded and opposing editora in the Midwest beftne the Civil 



Ution.^ 

In ftet. some argue that the modem media are bloodless ahadowa of their fore, 
bean. While the detailed information carried today is far more extensive and much 
more prompt than that in the newspapers of 200 years ago, the modem media may 
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take themselves too seriously in wording toward impartiality. What has been in 
part lost is the passion, the commitment to causes, the calls to action, even in many 
respects the beauty of the language, that were common in the early newspapers. 
And what the public has lost is the opportunity to compare, one against the other, 
sources of information that clearly and unashamedly take diametrically oppoeing 
views on the major issues of the day. 

On the other hand, the "good old days" were also marked by yellow journalism 
which so badly distorted information tiiat readers were at t»«rt confused, and at 
worst coerced into bigotry. America's entry into the Spanish-American War in 1898, 
despite pleas for concUiation by Spain, is an example of just how powerfiil and mis- 
guided the press could become. At the same time, the modem media's record with 
regud to McCarthyism. Vietnam, and Wateigate should be praised for courage and 
persistence. 

It is worthwhile to read and consider the excerpts from the early American news- 
papers, which are quoted in the margins of this study. Sources are given at the end 
for those who want to delve into the reality of the firat free press that ever existed 
in the history of the world. 

Some might argue ttiat it was excessive for the various early American newspa- 

eers either to praise Washington as the greatest of living men, or to attack him as a 
uffoon, a tryant or world-be king. But perhaps the opposite it true. Perhaps the 
modem tendency to bury the various prejudices of reporters and editors alike in ttie 
unrealized and unrealizable pretense of totally impartial reporting weakens public 
delwte. Where there is passion and commitment, there are always excesses in the 
conclusions reached. But perhaps journalism witJiout passion repreaenta more loss 
than gain. Perhaps journalism without commitments, clearly made and forcefully 
stated, is a lesser use of freedom of the press than were the slashing attacks and 
staunch defenses of the press during the Revolutionary War. 

We are forced today, in the 1980's, to reconsider the meaning of freedom of the 
press in our society. In part, that reconsideration is compelled by technological de- 
velopments. At present the print media are totally free and unregulated, but the 
electronic media are subject to content control and regulations. Technology is quick- 
ly blurring and will shortly destroy the boundary line between those two means of 
communication. 

Already many aspects of many newspapers involve electronic communications. 
Many national publications are transmitted to r^onal printing plants via satel- 
lites, 22,300 milee in space. Experiments have already begun with electronic newspa- 
pers, transmission via teletext to the home television sets. 

The blurring of the boundary between the print publishers and the electronic 
"publishers" inexorably raises the queetion of whether the content regulation of the 
broadcast media will encroach on the presently-unregulated newspapers and maga- 
zines, or whether instead the freedom of the print media will be extended to the 
broadcast media. 

Related topics which will arise in the debate on whether freedom of the press will 
either expand or contract are the libel and obscenity laws. The laws on these sub- 
jecto are primarily state statutes. By interpretation of the Supreme Court, the First 
Amendment does not protect libelous or obscene matter. So the current fate of the 
First Amendment will have no direct impact on these laws. If the r^ulation of 
broadcasting expands to include electronically-published newspapers and magazines, 
then the Federal Communications Commission will be able to regulate non-obscene, 
non-libelous newspaper and magazine articles. If the result is the reverse, and press 
freedom is extended to electronic "publishers." then they wiU still be subject to all 
of the state libel and obscenity laws, as th^ are today. Either way, there will be 
neither an increase nor a decrease in the liability of any media for producing or 
publishing matter that is found libelous or obscene. In short, although both of these 
topics may be dragged into the current debate on freedom of the press, both are 
non-issues. Neither would be affected^ neither is relevant. 

At this juncture, it is impossible for the First Amendment to remain stationary. It 
is being forced in two directions — expansion and contraction — at the same tune. 
Only one of those will ultimately prevail. If we do nothing but let nature take its 
course, the more likely result is a loss of freedom and an expansion of regulation. 

'lite basic question of direction pushes us, as citizens, as lepslators, as judges, to- 
wards a reconsideration and a redefinition of one of the most important and most 
sensitive rights in our Constitution, the freedom of the press, 

"Could anything but objections to the Constitution of the moat serious kind have 
iustiTied the hazarding an eventual schism in the Union, in so great degree as would 
have attended an adherence to the advice given by Mr. Jefferson? Can there be any 
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pM^rarsion of truth in affirming that the peraon who entertained those objections 
wa« opposed to the Conetitution? 

The opposition which was experienced in every part of the United States, ac- 
knowledged the necessity and utility of the Union; and, generally speaking, that the 
Constituticra contained many valiuble features; contending only that it wanted 
■ome essential alterations to render it upon the whole a safe and good government." 

"Gazette of the United States, 19 September, 1792, Alexander Hamilton, writing 
under the name, "Catallus," and attacking his arch-rival Jefferson for the ratifica- 
tion process of the Constitution and Bill of Rights.* 

"If ever a nation was debauched by a man, the American nation has been de- 
bauched by Washington. ... Let hie conduct then be an example to future ages. 
Let it serve to be a warning that no man may be an idol and that a people may 
confide in themselves rather than in an individual. — Let the histoni of the federal 
government instruct mankind, that the masque of patriotism may be worn to con- 
ceal the foulest designs against the liberties of the people." Aurora General Adver- 
tiser. S3 December, 179S.' 

The Chairman. I am indebted to you for calling to my attention 
a fair number of those papers that circulated from roughly 1775 up 
through the time of the Constitution. Indeed, they are some of the 
most salacious, biting, passionate writings I have run across. I can 
understand why any politician of the time would have been stung 
almost to the extent of wanting to lynch the publisher. And yet 
you are saying in spite of that, our Founders very clearly said that 
is to be protected? 

Mr. Armor. Well, there was an ambiguity, Mr. Chairman. As 
you know, shortly after the first amendment was passed, in 1789, 
the Congress of the United States passed the alien and sedition 
laws, which made it illegal to impune the Government or the offi- 
cials of the Government of the United States. This was passed by 
the Federalist and remained in effect until 1801, and under it, a 
number of publishers were sent to jail. American printers and pub- 
lishers did in fact go to prison after the first amendment was 
passed. And the Supreme Court in this century has said there is no 
question that those laws were unconstitutional. 

Now they weren't tested at the time, which goes in part into our 
history. It is Fortunate they were not because the Supreme Court at 
that time was a weak institution. It had not established itself. And 
if tlie Supreme Court in that case had tried to strike down a law of 
Congress, it might have resulted in a failure of judicial review, 
which today of course is essential. 

That is why I say, Mr. Chairman, that it was emsbiguous. The 
press themselves understood. They ran freedom of the press, the 
Massachusetts Bill of Rights, on their masthead. And the more en- 
lightened politicians, like Jefferson, understood that even a press 
which attacked him for being a misc^enist and an atheist and so 
forth, should still be free. But most of the leaders of the day were 
willing to join in the passing of the Alien and Sedition Acts. 

So we had the beginnings of the theory, but it wasn't full flesh 
and it had no protection. It grew into what it is today. 

Unfortunately, it is not true that the framers sat down in Phila- 
delphia and said a press, even if it is wrong, even if it is vicious, 
even if it opposes us, must be protected. High school textbooks sug- 

* C. Edward Wilson. Turning lavtctioe: MO Ytan of Vigorout Joumaliam, (1976) at pagaa 17- 
18. 

• Hutory ofJourmtlitm in the Uniltd Statu, p. 116. 



ib. Google 



18 

gest to us that that is so, but it. isn't. We had to grow into that 
ri^t. We did not understaiid it from the beginning. 

The Chaibb«an. Barry? 

Senator Goldwater. It is rather difficult for me to phrase this 
question because I don't know whether it applies to freedom of the 
press or freedom of the reporter. 

In my younger d^s a reporter was taught to report the news. 
Today it is very difucult to find such reporterial practice. I find 
man^ reporters, both in the printed media and the electronic 
media, who editorialize. Now in doing that, sometimes the truth is 
overlooked or is circumvented. 

Would that be an abuse of the meaning of freedom of the press? 

Mr. Armor. Well first of all, the only totally accurate reporting 
in the United States is the stock tickers. 

Senator Goldwater. The what? 

Mr. Armor. The stock tickers. New York, American and 
NASDAQ, because they report just when it happened and what the 
price was emd what was sold find that is precise. They don't say 
why and they don't say who was involved. As soon as you start get- 
ting into the subjective factors, you start getting inaccurate. 

And the press has always been inaccurate. It is a delightful expe- 
rience, and I encourage anyone to try it, to go to the Libreiry of 
Congress and read the early American press because it was not juat 
news. It WEis entertainment, it was poetry, it had laughter in it, 
and it had these vitriolic attacks. No question that a good bit of 
what they printed was inaccurate. For instance, one of them told of 
a doctor who had removed a 40-pound gallstone. I sincerely doubt 
that weis true, but it was reported as if it were. 

So the first thing is, there is no such thing as a true press. All of 
it is inaccurate to a certain extent, and part of it depends on the 
perceptions of the reader anyway. Do you agree or disagree with 
their views? 

So the answer, in Jeffersonian terms, is the press should be free 
to be wrong, just as the American pe^le, under the democratic 
principle, should be free to be wrong. llie buck has to stop some- 
where, and in the democratic process, if the people make a mis- 
take, it is their mistake and they have a right to it. 

In press terms, if any element of the press makes a mistake, as 
Jefferson said, truth and error should exist side by side because we 
cannot be sure which is which and because in the process of com- 
munication, it will be sorted out, 

The dangers of any process of saying this is true and this is not 
true are too great for the benefits to he gained by whatever board 
of censors it is, saying we find this to be true and that not. 

It goes all the way oack to Galileo and the Catholic Church. They 
did not like his view that the E^arth went around the Sun, so he 
was accused of heresy and silenced from publishing his views. It 
didn't change the fact that the earth went around the sun, but it 
did affect communications, and that is what we're talking about 
today. It is the heresies that really need protection. It is what may 
seem most obviously to be an error that may turn out to be true. 

So our assumption in our system is to tolerate that. The question 
you posed in the b^inning in your remarks is simply an insoluble 
one. Who shall guard the guardians? I don't remember my Latin 
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well enough to give it to you in the origioal. But that is the prob- 
lem. No one can be so pure find right as to determine what is true 
and what is not true, and therefore the trial and error process is 
sloppy* like democracy itself, but as Winston Churchill said, noth- 
ing ebe seems to be better. 

So we have to tolerate the problem you mentioned, but it is not a 
new one. I encourage you. Senator, to read some of the colonial 
newspapers. There are not many of them on microfilm at the Li- 
brary of Congress, and it doesn't take long to reeid them. They are 
abeolutely fascinating. And they are also badly wrong in a number 
of cases. 

Senator Goldwates. I don't go back to the colonial days. 

Mr. Akmor. I know you don't. 

Senator Goldwater. Some people think I do. I can remember the 
press of years past, and I had the same feeling. We would say oh, 
this is a Republican paper or this is a Democratic paper, and the 
two were more or less expected to argue. 

The point I am raising comes to probably everybody who serves 
up here on the Hill where we are privy to the events of every day 
as they happen, as they are spoken, as they are argued. Then we 
look at the report of it on the evening news and many times I say 
my God, I must not have been there because that wasn't said. Or I 
pick up the morning paper and say well, I agree with this, but 
nobody said that. 

Now that is the type of press honesty I am getting at. But I can 
agree with you that under the first {unendment, it was never in- 
toided that the Constitution necessarily be the judge of truth and 
honesty. 

Mr. Armoe. WeU in part, Senator, what you are getting at is 
that press media, whether print or electronic, who pret«nd to im- 
partiality, may in fact do us more harm than good. As you said, 
and it is true m the history of journalism, you go back a while and 
you see papers that were aggressively partisan in a certain way. 
They made no bones about it. liiey would state it on their mast- 
head, state it in their editorials and then they would go at it 
hammer and tong in the news columns. 

But those who try to paint themselves as a self-appointed oracle 
of Delphi, Bayiag nothing but truth appears in these pages emd 
nothing but truth appears on this nightly news— I'll skip names 
but you can stick them in wherever you care to — cannot be accu- 
rate. They cannot deal in nothing but truth. In fact, there is a 
bias — and I know this; I have been a published writer for 20 years 
now — there is no way to remove from what you write some element 
of who you are, and you can't do that as an editor either. 

Therefore, there is no such thing as an impartial single medium 
of communication. It will reflect the people who own it, the people 
who edit it and the people who wnte it. And is it not perhaps 
better to use the frank partisanship that has been our history for 
150 years, rather than the suggestion that certain sources are 
above partiality? None are. 

And I know what you are talking about. I first saw it when I was 
12 years old. My father told me about something he had attended; I 
read it in the Evening Sun and it wasn't the same way. I am not 
picking on the Sun. They all make mistakes. 
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Senator Goldwatbr I don't think I am gettii^ at that jpoint, and 
I doubt that I can get to the point. I have asked several of the more 
prominent national observerB or writers. I remember once askii^ 
Walter Cronkite, whom I believe was held in the highest esteem, 
why it was that he couldn't help but show his personal feelings. 
WeU, he said you are a constitutioned Republican; I am more or 
less a constitutional American, and if I am writing about somebody 
that I inwardly distrust or dislike, I can't hide that feeling, no 
matter how I try to do it. 

On the other hand, I know many observers we have worked with 
on the Hill who are impeccably honest in their writings and in 
their observations. 

What I am getting at, and I think you backed this ujp, is that we 
pretty much have to buy that, accept it, and come to identify it in 
each person, and thereby be able to put a value on that person's 
reporting. Someone who disagrees with me might reverse the 
values. 

But do the American people do this? I think the American people 
merely pick up the paper, and because the paper they respect and 
admire and read runs certain writers, they more or less accept that 
as true, when a thoughtful, on-the-spot analysis would show it was 
not true. 

I don't think over 10 percent of the public p^ much attention to 
the editorial pages, where the type of writing I am speaking about 
appears, and I might say that the editorial page is owned by the 
publisher so he can print what he damned pleeises. 

But I get to the question of can the columnist do that? Or can 
the ordinary reporter, if there is such a thing, instead of reporting 
what we are saying here today, come out and give his opinion, 
without saying ' m his opinion," that this is what took place? 

Mr. Armor. Well, of necessity, all news reporting anortens, and 
every time you shorten you have the potential for inaccuracy. 
Some are very scrupulous about trying to do a fair job, and I have 
publishers in my family, one of whom owned and edited a paper for 
50 years in West Texas. 

But no matter how hard you try to get accuracy, there will be 
some inaccuraqr, and then you get to tne judging techniques and 
you talk about respect for the paper or respect for the individual. 
That is just the Ediorthfrnd by which in all our relationships we de- 
termine whether to trust or not trust a source. 

And you have to do it. There is not enough time in the year to do 
the kind of research that a Senator would have to do to judge a 
day's contacts without dealing with the respect principle — is this a 
good person or a good source, normally known to be accurate, and 
therefore I will trust them on this occasion? They may or may not 
be right on this occasion, but you have to go on trust. 

Mr. SKcrrH. We would also hope, I thmk, that the media hold 
itself Eiccountable, because it is a matter of credibility. When some- 
body makes an error, when they do predicting in reporting, when 
they make an error in fact, if that paper has an ombudsman, as 
some do, they may point that out, or their competition would point 
that out. 

If I could enter just one historical footnote, the next report the 
foundation is worlung on happens to be <hi the Alien and Sedition 
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Act. and I did want, because I think that is going to come up again, 
to make a point about them. 

First of all, the Alien and Sedition Acts were passed in 1798, 7 
years after the first amendment. They were paraed in an atmos- 
phere of crisis. 306 American ships had been sunk by the French. 
The reign of terror was in full force imd there was a scare in this 
country that Jacobins were going to come into the country and sub- 
vert it. 

Despite that attitude of crisis and the dominance of the Federal- 
ist Party led by Hamilton at that time, the Alien and Sedition Acts 
were passed by the Senate but hotly debated in the House and 
barely made it through the House of Ropreeentatives at that time. 

Almost instantly Madison and Jefferson b^an offering resolves 
asking the States to resist the Alien and Sedition Acts. They ran 
out, in 1801, and their imposition resulted — probably was the pri- 
mary factor — in the defeat of the Federalist Party in the election of 
1800. 

So I think that when the Alien and Sedition Acta come up, one 
ought to look at them in that context, rather than assuming that it 
was a normal l^islative process. 

Senator GoLDWATKB. You say your family is in the newspaper 
business in West Texas? 

Mr. Armor. One example of good reporting is in Lubbock, Tex., 
the Avalanche Journal. 

Senator Goij>watbr. West Texas takes care of its newspapers. 

The Chairman. And cattle rustlers. 

I might end with what Barry said. Seldom have I had problems 
with the press in terms of accurate reporting. Sometimes when 
they paraphrase something they may not paraphrase it exactly the 
way I would have wished, but my greatest problem with the press 
comes when they accurately report things I wish I hadn't said. I 
guess I can't blame them for that. 

Gentlemen, thank you very much. We appreciate it. 

Next we will take Prof. Thomas Krattenmeiker from Georgetown, 
who has been a witness before this committee on a number of occa- 
sions. 

Good morning, Professor. Go right ahead. 

STATEMENT OF THOMAS KRATTENMAKER, PROFESSOR, 
GEORGETOWN LAW CENTER, WASHINGTON, D.C. 

Mr. Krattbnmaker. Thank you, Mr. Chairman. Thank you for 
inviting me. I have been here and testified on this topic with you 
all before. In fact, I am b^inning to feel that I have tenure in this 
chair. It is a happy feeling, I must say. 

I have a prepared statement, Mr. Chairman, but witii your pei^ 
mission I will not road the statement, but perhaps summarize it. 

I wanted to add something to what I talked about before but 
without being repetitious of what we have discussed here before, so 
what I mention today is why it is that I think people who are ^ro- 
ponento of the kind of r^rulation that this bill would do away with, 
why I think proponents of thoee r^ulations are wrong. 

I think the freedom of Expression Act is important and timely 
legislation and I wholeheartedly support it. I believe that as the 
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hearii^s unfold— I suspect you already know this — that you are 
going to find a number of people who oppose the bill because they 
believe that the present system of regulation, which the bill would 
displace, is a sensible one. 

The kinds of regulations we are talking about here are principal- 
ly those that involve the fairness doctrine, certain access rights, 
the right of reply doctrine and some content regulations that the 
Federetl Communications Commission imposes. And it is my judg- 
ment that you are going to find a number of people whose views I 
think deserve very gresU. respect who will argue that these regula- 
tions are helpful or necessary to insure that we avoid having a mo- 
nopolized public debate and a broadly informed American citizen- 
ry. 

I think that those arguments are wrong. Senator, and if I may, I 
would like to explain why I disagree. Certainly I think that if we 
take as our starting point the welfare of American citizens and of 
the viewing public, the people who would support these regulations 
have the correct kinds of goals in mind; that is, what we seek is a 
widely informed citizenry and a nonmonopolized media. 

I think that supporters of the regulation, however, are engaging 
in wishful or untutored thinking about how we can attain these 
first amendment goals. In particular, I think that proponents of re- 
taining the present regulatory system fail to take account of three 
pra^atic limitations on what such r^ulation can achieve. 

First, regulation of broadcast programs does not substitute 
viewer or citizen control for broadcaster controls. It substitutes 
monolithic governmental bureaucratic choice for the pnwrams that 
otherwise would result from broadcasters competition for viewers 
time and attention. 

I believe it is a common myth to look at, for example, the fftir- 
ness doctrine, and believe that its purpose is to allow the citizens to 
control what it is that goes over the media. The fact of the matter 
is that the fairness doctrine is applied commonly by a GS-12 attor- 
ney about 28 years old in the bowels— and I use that term advised- 
ly—in the bowels of the Federal Communications Commission. It is 
not viewers or citizens who control the access doctrine. It is basical- 
ly young attorneys at the Federal Communications Commission. 

The second kind of mistake that I think proponents of regulation 
are making is they do not realize or don't sufficiently account of 
the fact that regulation does not compel fairness or access. At 
most, it avoids the appearance of onesided presentations. 

If we applied the fairness doctrine to the fairness doctrine itself, 
it should probably be called something like the nonobviously un- 
fairness doctrine. That is, these regulations do not in fact compel 
broadcasters to be fair or to provide access. At best, they say if you 
do something, then you must do something else. 

For exeimple, if you weuit to broadcast a prwram about oil pro- 
duction, then you must include the view that oil production is sub- 
ject to control bv a conspiratorial oil cartel. One can avoid present- 
mg that side of the issue by not presenting the other side. Just 
don't broadcast the program about oil production, etnd there won't 
be any issue raised with respect to fairness or access. 

The third mistake that 1 think proponents of this r^^latory 
regime make is that they overlook the fact that regulation is not 
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costless to the government or to those who are subjected to it. Be- 
cause these r^ulatory schemes cost money, they have to be par- 
celed out. At any time, and particularly at the present time, that 
means that resources for eoforcinK the fairness doctrine, atxess 
rules, right of reply doctrine, are going to be scarce. There ia goii^ 
to be a limited amount of nonobvious, anti-oon-unfaimess, what- 
ever you might call it, enforcement going on in the country at any 
one time. And it is all dependent on the amount of money that is 
allocated to the FCC. 

Second, because r^ulation imposes costs on those who are sub- 
jected to it, those people have every incentive to avoid those costs. 
Because they can do so by being silent or by programing that of- 
fends no one, tJiey are likely to choose those kinds of options. Regu- 
lation, that is, is at least as likely to induce self-censorship as it is 
to provide more information, more viewpoints, or greater diversity. 

Mr. Chairman, I have yet to see a defense of the present r^ime 
of broadcast content and access regulation that even takes accoimt 
of, much less explains, how we could avoid these practical limita- 
tions on the utility of this method. 

Moreover, if one were to come forward and to defend r^ulatioa 
on terms that deal with these Questions, that would really only 
b^pn, not end, the emalysis b^i^use the question will remain 
whether there is not a more practical way to achieve the goals of 
wide dissemination of information than to undertake this kind of 
regulatory r^pme. 

I think there is a clearly preferable alternative, and it is to rely 
on competition among broadcasters for viewers' time and attention. 
I think that that meUiod is at least as likely as r^ulation to serve 
the public interest that both proponents of refutation and I value. 

There are at least two reasons why I think I am at least entitled 
to begin by carrying the burden of proof on this question, that com- 
petition is a preferable mode to regulation here. First, competition 
is the method that is applied successfully to every other medium of 
mass commimications in this country. We don't have fairness or 
acceee or right of reply doctrines for films, newspapers, books, the 
live theater; yet all of these seem to flourish in an environment in 
which it is competition eunong these media for the time and atten- 
tion of viewers that moderates any excesses. 

Second, it appears that competition is the method that was 
ad(^ited by those who founded our government. If I may, I would 
like to reitd you something that my mentor in this area. Justice 
Harlan, wrote in 1971 in the case of Cohen v. California. 

"n^ conatitutiooal right of free exprenion ia powerful medicine in a society as di- 
vene and populoiu as oun. It \b designed and intended to remove government re- 
■trainta from the arena of public discuaeion, putting the deciaion aa to what viewa 
afaall be voiced largely into the hands of each of us in the hope that use of such 
freedom will ultimately produce a mora capable dtiienry and more perfect polih 
and in the belief that no other approach would comport the with premise of indivia- 
nal dignity and choice upon whidi our political system rests. 

I do not see how that view of the first amendment can be im- 

Eoved upon, or how it can be embraced by proponents of the r^u- 
tions this bill would abolish. 
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Mr. Chairman, I have already taken up a good deal of your time. 
Why don't I stop here and see whether there are questions I might 
answer. 

The Chairman. Professor, let me ask you this question. Wit- 
nesses testifying in favor of this bill or certainly the concept of the 
bill, although tne witnesses might have some slight disablement 
with some portion of the bill, and usually it is not the fairness or 
the content doctrine but somethii^ further down in the bill, are 
the American Newspaper Publishers Association; the American So- 
ciety of Newspaper Editors, who anyone versed with the trade asso- 
ciauons in the print business knows that those two do not necessar- 
ily always agree with each other; Sigma Delta Chi, which is the 
journalism professional trade association; and the Association for 
Education in Journalism cmd Mass Communication, which are the 
deans of the schools of journalism. 

I don't think anyone would accuse those groups of being liberal 
or conservative, and yet they all favor the I^nslation or certainly 
the mqjor part of it. 

The opposition seems to be coming from very conservative or 
veiy liberal groups. We will have testifying in opposition Accuracy 
in Media, wmch is normally r^arded as a conservative group; and 
the Media Access Project and Telecommunication Research and 
Action Center, which are normally r^arded as liberal. We will 
have opposing the bill, and I don't know where these fall in the 
scheme of liberal or conservative, but they often do not agree with 
each other, the Anti-Defamation League and the National Associa- 
tion of Arab- Americans. 

I know the tatter two will argue that on occasion, either Arab- 
Americans or Jews are beidly portrayed by the media, and there 
roust be some right of reply. 

The liberal ^ups, such as the Media Access Project, are ^oing 
to argue that if Government doesn't compel children's television, 
there will be no children's television. It would seem to me that you 
can put in dot, dot, dot for whatever it is that you think is a 
worthy social purpose, and we should attempt to compel it. 

What I discover with the very conservative and very liberal 
groups is that thev both le^timately think that the media should 
be used to help obtain their social purposes. And you phrased it 
very well — when they are in control of Government, in control of 
the FCC, they can help do that. When they are not, they can com- 
plain about the FCC and hope that they are in control again. 

I would pose a specific question. Let's take children's television. 
What is the answer to the argument: We will have no adequate 
programing for children if it is not compelled by the Government? 

air. Krattenmaker. Children's progrsiming, Mr. Chairman, is a 
special problem because to simply rely on competition may not 
work in a medium which is Ifu^ely funded by_ advertiser revenues. 
Advertisers are not interested m reaching children. There may be 
what the economists call a marketplace failure problem here. 

Nevertheless, it seems to me that I am not sure that this bill 
would prevent— I don't read this bill as preventing the Federal 
Communications Commission from taking steps to see that there is 
roore available children's television programing. I do think that 
this bill, if passed, would make it dimcult for the Commission to 
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identify specific programs or one specific program type and insist 
on a certain ntmiber of hours be devoted to that. 

I think the basic answer is that the Government is not going to 
be able effectively to compel more children's television programing 
unless the Government is going to produce and air that program- 
ing itsdf. How is it going to denne what it is that constitutes chil- 
dren's programing? How is it going to define how many hours are 
required to be shown? 

What we have observed— and by the way, the Federal Communi- 
cations Conmiission has put out a number of excellent factual re- 
ports on children's television— what we have <d)6erved is that as 
the number of outlets of electronic media have increased, since 
cable has come along, as MDS has come along, increasiiw amounts 
of time are devoted to children's programing because there is an 
interest in getting the time and attention of children, partly to sell 
the service to their parents and partly because of hopes that the 
parents will see some of the advertising. A very consistent line 
there. 

The Chairman. What you are saying is that on cable, and assimi- 
ing we are soon going to be at 20, or 25, or 30, or 35 channels, one 
channel is going to say there is a mfirket for children. The parents 
will buy it because they want their children to be seeing children's 
television. With cable television, it can be specifically targeted, like 
radio. You are not going to need 30 percent or 20 percent of the 
audience. You can literally make money on 3 or 4 percent of the 
audience if you target it carefully. 

Mr. Krattbnmakbr. Oh, certainly. Hie other thing one might do 
is look at— people are fond of looking at the competing alterna- 
tives. I was thinkii^ when you mentioned the antidefamation 
groups that are coming here that you might ask them whether 
they want the fairness doctrine to apply to Uie Merchant of Venice, 
whether Shakespeare should be removed from the curriculum be- 
cause he didn't ob^ the fairness doctrine. 

The Chaibman. The question would be whether or not he should 
be placed on television. 

Mr. Krattenmaker. I guess the question is whether it can be 
aired on television; yes. To me it is a shame that here in 1984 we 
are debating that kind of question, that it would be a legitimate 
question to ask, as we are almost into the 21st century, as to 
whether television is ready for the Merchant of Venice. 

You might also look in the newspapers. Is there children's pro- 
graming in newspapers? Yes; I have noticed when the newspaper 
comes into our house that not only my wife and I but both my 
young boys usually find something that they are interested in read- 
ing in the newspaper. 

What has principally made children's programing a difficult 
issue has been not the lack cxT any kind of power in the FCC or 
questions about content r^ulation. It has been the economic struc- 
ture of the broadcast media. Where we are limited to a three net* 
work and only three network, closed entry system, then certainly 
no one of any three stations we have is going to be interested in 
competing for children's time, when you can compete for those 
higher upscale demographics. 



ib. Google 



As we break down those entry barriers and provide more and 
more outlets into homes, there will be much more interest in pro- 
gramii^ for children. 

The Chairman. Barry? 

Senator Goldwater. Just one question. In the findings section of 
the bill, it says "Regulation of the content of information transmit- 
ted by the electronic media infringes upon the First Amendment 
rights of those media." 

Would you agree with that? 

Mr. Krattenmaker. Yee, sir, Senator Goldwater. I would. Per> 
haps I should explain a little bit. I was on a panel once with a very 
distinguished lawyer and I asserted that something violated the 
first amendment rights of the media and he got very mad at me 
because the second circuit had held it was constitutional. He said 
how can I be teUing people something is unconstitutional when two 
judges in New York said it was constitutional? 

Much of the regulation that is presently in place today, Senator 
Goldwater, has been authorized by the Supreme Court, principally 
through the Red Lion case or what is commonly referred to as the 
Carter-Mondale case. I believe those cases are wrongly decided, and 
I believe that a right view of the first amendment would lead to 
the conclusion that these r^ulations are unconstitutional. 

I also believe that this Senate has as much claim to authority to 
understand what the Constitution means as does the U.S. Supreme 
Court. That kind of explanation I believe would be a perfectly ap- 
propriate thing for the Senate to find, that the first amendment 
rights of operators of television stations are infringed by these r^- 
ulations. 

Senator Goldwatkr. I wish you could get the Supreme Court to 
agree to that. 

Mr. Krattenbiaser. So do I. sir. It looks very unlikely that you 
can. 

Senator Goldwater. I wish the Supreme Court would agree with 
what you said, that we know as much about the constitution as 
they do. 

Mr. Kkattbnhases. Oh, you mean with respect to all constitu- 
tional questions? I guess we will take that up at another time. 

Senator Goldwater. Thank you very much. 

The Chairman. Let me ask you a further question. Assume no 
legislation is peissed at all, that the freedom of expression bill 
doesn't pass and we just go along as we are going. The content doc- 
trines don't change, the Commission may or may not change. 

What happens when the following case gets to court, when this is 
an actual fact? I talked with a publisher of a series of small dailies 
in downstate Illinois. They also have a 10-percent interest in a 
cable company. They are distributing their editorials, including en- 
dorsements, on the cable. Last year they were doing it just in text, 
but this year they were thinking about going with video. 

And I said to the publisher, well, what do you do when people 
ask for a reply? He said well, no one has asked. I said what are you 
going to do when they ask for a reply? He said we will refuse it. I 
said, on what basis? He said the first amendment 
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Now what haiHiens if a case like that ^ets to court? It is a ntrm- 
paper editorial. A newspaper is putting it on the cable and out it 
goes to the viewer. 

Mr. Kkattsnhakkb. On the law right now, Senator Packwood, in 
the absence of the Freedom of Expression Act, the individual whom 
you described is in for quite a shock when he declines the right to 
reply and goes to his lawyer to find out if what he did was permis- 
sible or noL He will run into an FCC regulation that says it is 
wrong, and the Supreme Court cases certainly don't prescribe a 
dear answer, but at the moment would be on the side of upholding 
the regulation on the grounds that what this individual is doing is 
using the electronic medium, a scarce commodity, to propagate his 
own views without giving citizens the right to hear the other side. 

Some of the answer to this would be all wrapped up in some 
technical minutiae, like was some of the signal actually broadcast 
over the air at one time, but I don't think you want to get into 
those issues. 

The Chaibman. No; I know what you mean in terms of over the 
air broadcast and origination on cable and all of that. But those 
are t^^f^ni^^l distinctions that get more and more difficult. They in- 
volve whether you are picking up somebody else's signal or origi- 
nating your own, or what do you do if you nave a Red Lion situa* 
tion where somebody comes in with a videotape for playback. Are 
you the originator? I suppose you are if you fuay it over your sta- 
ticm. 

Mr. Krattbnmaxkb. I suppose so. In Red Lion itself he was 
simply ^iqring a tape. 

Tne CHAiBiiAN. Yes; as I recall, BiUy James Hargis was sending 
out tapes for stations to i^ay. 

Mr. KBATTBNHAKEa. That is correct. But the short answer in 
your cable situation would be that that cable operator is in toiuble, 
but of course not with respect to his newspaper. The newspaper 
can continue to decline the other side and as you pointed out, that 
is the Tomillo case. 

The Chairman. No; there is no equal space statute in Illincas, to 
the beet of my knowledge. 

Ur. Kratonmakeb. And if there is, it is unconstitutional. 

The Chaibman. I hope that remains the outcome. I don't think 
new^iapers are going to disappear. There are enough people 
around like you and me who like to tuck them under our arms and 
read thrai, and they will always be available. But more and more 
information from newspapers is going to be simulcast, if we can 
call it that. Information will be prmted and broadcast in some fash- 
ion. It is going to be a very difncult situation if papers are broad- 
casting all of their editorials and all of their comments and all of 
their columns, and on the one hand there must be a right of reply 
for the broadcast portion but none for print. My hunch is that the 
newspaper just will not broadcast information under those condi- 
tioas. It will not be worth that. 

But at scHne stage, as we go more and more toward electronic 
transmission, isn't the court eventually going to come to a rock and 
a hard place? They are either going to have to say indeed, the 
newsp^iers are electronic— the Miami Herald case at the Florida 
level — or they are going to have to say all of our past premises 
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were based on scarcity and those facts no longer apply and the first 
Eimendment now covers all forms of communication. They have to 
go one way or the other, don't they? 

Mr. Kbattenmaker. Mr. Chairman, I think that is quite correct. 
I don't know what the rules of this committee are, but if I can in- 
corporate by reference my earlier testimony, as you know, we had 
a session I guess In the fall of 1982 when you had really excellent 
hearii^fs on this question itself. What was it that justifiM this dual 
system of constitutional rights with respect to the mass communi- 
cations media? 

I had some small piece of testimony in what was otherwise a 
very fine set of hearings and I think a number of people explained 
in some detail exactly what you said. The courts will be between a 
rock and a hard place. 

We have, as I think my prepared statement for today expressed 
it, two distinct first amendment constitutional doctrines with re- 
spect to mass communications media, and there is no principled 
basis for determining which doctrine applies to which medium of 
communication. But they are out there. One is typified by TomilU^ 
the other is typified by Red Lion. One says the press is required to 
give fairness and access — that's the FCC regiJations. The other 
says that to impose these kinds of r^ulations violates fundamental 
first amendment rights. That is typified by the Tomillo case. 

Your questions, Mr. Chairman, point out that this is like an 
Alice in Wonderland word game that we will now b^in to play in 
determining which of these principles applies to which medium. 
This cable operator, who is transmitting his newspaper program- 
ing — well, if you hadn't given the examine here in open committee 
I probably would have written it down and taken it back as an 
exam question. It is so impossible to resolve. 

The Chairhan. Professor, thank you again for coming. We ap- 
preciate it. 

[The statement follows:] 



„.^. ._ n Act It 

I both well-drafted and appropriately 
titled. 

The act would achieve auch eitenaive reform that the number of iMuea worth die- 
cuBBing far exceeds the time I can take in omuneDting on it. Accordingly, I will con- 
fine my pnfsnA remarks principally to a ungle iMue I have not preiviouBly ad- 
drcMed: why proponents of ttie present syatem M broadcast program regulation seri- 
ously underestimate the value of that lyitem. I would, of^ course, be delighted to 
answer questions on any other ttmics that interest the Committee. 

In September 1982 I testified before Uiis Committee on the constitutional criais 
that is arising with respect to the first amendment status of mase communications 
media in the United States. To summarin, and somewhat ovenimplify, that testi- 
mony, we bee today two distinct constituticnial doctrine* respecting the amenability 
of mass communications media to foinuM, acoesa and morals rwulation, without 
any principled means of knowing when one or the other applies. One doctrine, a|y 
plicable to the "print" or "non.hrosdcast" madia, holds that auch regulationa are 
unpermisBible. The other, governing "broadcast" media, teaches that govemmental- 
W assured fairness, access and morality is not only tderable, but actually furthers 
Srst amendment values. Yet no a priori or iropirical method ezista for dis tin gu i s h - 
ing the supposedly different media that are sul^Ject to these contradictory constitu- 
tional docmnes. 
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The Freedom of ExprcHsion Act adopts the cleanest and vrisest method to cut that 
Gordian Knot. It would repeal the statutory authorization uDderpinning those spe- 
cial rules applicable to the "broadcast" or "electronic" media, whatever they are. 

But the virtue of the present bill is not that it harmonizes discordant legal doc- 
trines. A constitutional amendment applying broadcast rules to the print media 
would also do that. Nor ia it that it clarLTies the law. L^al confusion would also be 
ended by a rule requiring government clearance of all public utterances. The virtue 
of this act is that it would move the law in the proper direction. 

To explain why I think the Freedom of Expression Act is wise policy, I wish to 
attempt to anticipate and answer criticisms it is likely to receive from persons 
whose views deserve neat respect. A very large number of informed, sincere, broad- 
mioded and fair-minded persons, whose sole concern (as mine) is with the welfare of 
TV viewers and American citizens, strongly believe that sound public policy sup- 



ports the regulatory regime (principally, fairness, access, right of reply and content 
regulations) that this bill would undermine. They would areue, 1 believ" '"■'' — "- 
regulations are helpful or necessary to insure that public debate 



that citisens are broadly informed, that Americans be exposed to a true market- 
place ot ideas, that this marketplace not be poisoned by distortions, half-truths or 
crude and offending utterances. 

Thnr goals are laudable. They reflect precisely the ideals that underly the first 
amendment. I believe, however, that the view that regulation is therefore desirable 
is ttie result of wishful or untutored thinking about how these first amendment 
goals can be attained. In particular, I think proponents of retaining the present ng- 
ulatory system fail to take account of three pragmatic limitations on what such reg- 
ulation can achieve: 

1. Regulation of broadeaat programs does ncf gubslitule viewer or citizen control 
for broadcaster controL—lt substitutes monolithic governmental bureaucratic choice 
for the programs that otherwise would result from broadcasters' competition for 
viewers' time and attention. When fairness and access regulations are in place, God 
doesn't determine whether a program is fair; that detemunation is made in the fust 
instance by a 28-year-old G&-12 attorney, in the Mass Media Bureau of the POC. 
Conversely, when fairness r^^lations are not in place, speakers have little to gain, 
except lost audiences, by misinforming their listeners. 

S. Regulation does not compel faimeaa or access; at most, it avoids the appearance 
of one-sided presentations.— \3n\eBB vie are able to identify specific programs that 
SDOuld be broadcast and willing to require broadcasters to exhioit them, all that reg- 
ulation can accomplish is to say that if you do X (e.g., broadcast a program on oil 
production) you must also do Y (e.g.. include in the broadcast both the view that oil 
production is and is not dictated by a secret cartel). Under such a regulatory system, 
the broadcaster can always choose not to do X. Having avoided the appearance of 
bias, the broadcaster has violated no fairness or access regulation. But. of course, 
neither has the broadcaster (nor, of course, the r^ulation) furthered any public in- 
terest by it* silence. 

S. R^ulation is not costless to the government or to those sul^jected to it — This has 
two consequencea. First, because it coets the government money to r^ulate, no cen- 
sorship rraime assures fairness, access or non-offensivenCM. It assures, at most, that 
3t of protection that the taxation and budgeting proceonon make ponible. Put 
concretely, access will protect you only if your friends run the FCC. Second, 



more concretely, access will protect you only if your n 

■_ i..f... .^j^j^ jjjj those subjected to i , 

s they can do M by silence (or by programs that can 
oose these opUons. Regulation is at least a~ '" -'- 
3 provide more information, viewpoints o 



because regulation imposes costs on those subjected to it, they have every incentive 
to avoid those costs. Because they can do so by silence (or by programs that can 
offend no one) they are likely to choose these opUons. Regulation is at least as likely 



practical limitations on the utility of this method. Fiirthermore. were such a defense 
attempted, it would only bc^ the analysis, not end it. For the question would 
remain whether there is not a more practical way to achieve the goals of regulation. 
In my view, a preferable alternative clearly exists. 

Competition among broadcasters for viewers' time and attention is at least as 
likely as r^ulation to serve the public interests that proponents of regulation and 1 
value. Certainly, competition is the method that is applied succesdully to every 
other medium of mass communication in this country. No regulation required that 
the movie "The China Syndrome" adequately protray all views on the risk of melt^ 
downs in nuclear power plants. No law required that the Washington Post newspa- 
per cover the significant and controversial local issue whether to build a D.C. con- 
vention center. No rule required Richard Nixon to give equal time to George 
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McGovem'a campaign platform in his Memoirs. No government agency saw to it 
that individuals attacked in GilbeTt &, Sullivan pumliea had a right to take the 
stage to deliver rebuttals. Films, nevnpapers, books, live theater — together with all 
other media, they flourish under a regime that eschews governmental assurance of 
fairness for the results generated by popular choice among competing voices. 

Certainly, competition is the methoJ adopted by those who founded our govern- 
ment. As Justice Harlan wrote, "The constitutional right of free enireMion is pow- 
erful medicine in a society as diverse and populous as ourv. It is oesigned and in- 
tended to remove governmental restraints from the arena of public discussion, put- 
ting the decision as to what views shall be voiced largelv into the hands of each of 
us in the hope that use of such freeedom will ultimately produce a more capable 
citizenry and more perfect polity and in the belief that no other approach would 
comport with the premise oi individual dignity and choice upon whicn our political 

rim rests." Cohen v. California, 403 U.S. 15 (1971). I do not see how that view of 
Rnt amendment con be improved upon or how it can be embraced by propo- 
nents of the regulations this bill would abolish. 

The Freedom of Expression Act is a very fine piece of l^islation, in my view, and 
I hope the Congress sees fit to enact it. It is not, however, all that needs to be done 
and I would be remiss if I stopped with a simple endorsement of the bill. This act 
would address one of two unconscionable assaults on fundamental first amendment 
values perpetrated by the Communications Act of 1934 and its enforcers. The other, 
equally damaging, actions were a series of steps, implemented principally by the 
VtC from 1946 to 1976, that restricted entry into U.S. television broadcasting, un- 
necessarily limited the number of viewing options available to most U.S. TV viewers 
and saddled the television industry wita a dominating, sbelterod, three«nd-only- 
three network hegemonv. 

In the past de^de, tne FOC has taken several positive steps to alleviate the ef- 
fects of its earlier restrictive policies. I believe that proponents of the Freedom of 
Expression Act should support, encoura^ and demand continued deconcentration of 
the television industry and hope they will do so. 

The Chairman. Next we will take Dr. Robert S. Powers, who ia 
the chief scientist at the Federal Conununications Conunission. 
Good morning, Doctor. Why don't you go right ahead? 

STATEMENT OF DR. ROBERT S. POWERS, CHIEF SCIENTIST, 
FEDERAL COMMUNICATIONS COMMISSION 

Dr. Powers. I am pleased to be here this morning, Mr. Chair- 
man, to discuss with you some aspects of how both engineering 
technology and the techniques of spectrum management relate to 
the availability of radio BpCK^rum for broadcast purposes. 

I hope to make three points this morning. 

The Chaibman. Doctor, before you start, could you give us a bit 
of your backgroimd? You are not a political appointee of the Feder- 
al Communications Commission? 

Dr. Powers. Certainl^y, Mr. Chairman. I was trained at Southern 
Methodist University m chemistiy and mathematics and at the 
University of Wisconsin Graduate School in the Held of physical 
chemistry. Then I held a postdoctoral fellowship at the National 
Bureau of Standards in Boulder, Colo., where I worked, as it turned 
out, for about 10 years. Then I came to Washington for a l^ear 
appointment in the late 19€0'a and haven't quite got back to Boul- 
der yet. 

I worked at the Commerce Department, in what is now the Na- 
tional Telecommunications Information Administration, and then 
moved to the Commission in 1975 in the Cable Television Bureau, 
and then to the Office of Science and Technology in 1979. 
^ The Chairbian. And you are now a career person at the Federal 
Communications Commission? 

Dr. Powers. That is correct. 
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The Chairman. And you hope to remain that way? 

Dr. Powers. That is exactly right. 

The Chairman. I see that you have written a variety of articles, 
the titles of which are quite arcane, but I judge by reading ^m 
that many of them relate to communications frequencies and the 
technicalities of transmission. 

Dr. Powers. That is correct, Mr. Chairman. 

The Chairman. Go right ahead. 

Dr. Powers. The three points that I hope to support this morn- 
ing are first of all, that there is no inherent shorte^e of spectrum 
capocitv from the technological point of view. 

The Chairhan. Could you state that again. 

Dr. Powers. There is no practical shortage, Mr. Chairman, of 
commimications capacity represented by the radio frequency spec- 
trum from the teclmical point of view. 

The Chairhan. You are not ea^estiag that eveiybody can 
afford an outlet? You are simply saying technically, mere is no 
shortage. 

Dr. Powers. That is right, in the sense that one can edways 
squeeze in a little bit more service if you decide you want to and 
make the effort, spend the money that it costs to do so. 

The second point relates to that very comment — that there are 
indeed coets associated with most of the proposals that are intend- . 
ed to increase the capacity of the radiofrequency spectrum. 

But my third point is that there will continue to be many propos- 
als, practical proposals, for which the costs can be considered 
normal costs of doing business and need not prevent us as a society 
from increasing spectrum use in the immediate and the long-term 
future. 

The Chairkian. When you talk about somethii^ like that, that is 
no different than the All-Channel Receivers Act. There was a cost 
associated with that in terms of manufacturing, but we decided 
from the standpoint of the merits of the policy, to go ahead and do 
it 

Dr. Powers. Yes, there have been many instances in the past, 
and I will mention some specific ones, where the decision has been 
made to supply more service, increase the efficiency of the spec- 
trum use, and it has cost money and we have gone ahead and done 
it 

The issue, of course, is not simply whether we can get more 
channels for broadcast and other purposes, but just how to judge 
when the spectrum capacity gained is worth that cost, who should 
pay those costs and in what form should the coets be paid? That is, 
through equipment improvements or some other rearrat^ements. 

The communications capacity of the usable spectrum has steadily 
increased over the past six or seven decades, and there have always 
been those associated costs of technological development and imple- 
mentation. Increased capacity has come from two kinds of progress. 

First, we have stretched the high frequency limits of spectrum 
use, and second, we have continually made better use of the spec- 
trum we have available. Scientists and engineers will continue to 
develop equipment for higher and higher frequenciee, but for most 
broadcast purposes, the higher frequencies have some important 
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limitations. However, there is Btill room for improvements in spec- 
trum use, to increase the service availability. 

We are eiII aware that in the last 30 years or so, tiiere has been a 
vast increase in the number of broadcast outlets in tliis country. In 
my prepared statement there is a chart showing dramatic increases 
in AM, FM, and TV broadcast stations since 1953. Those numbers 
do not, of course, prove that the increase can continue indefinitely, 
tiiough the increases have continued, even in the letst few years. 

However, give or take a few quibbles about where the geographi- 
cal boufidaries of TV markets really are, it is fair to say mat we 
have pretty much run out of licensable TV channels in the top 10 
markets in this country, given the present channel allotment 
scheme. But there are a number of ways to further increase the in- 
tensity of spectrum use; that is, to increase the amount of commu- 
nications traffic which can be carried in a given amoimt of spec- 
trum in a given geographical area. 

I will be talking now about increasing intensity of use for both 
broadcast and nonoroadcast purposes. 

Senator, are you looking for that chart? 

The Chairman. I found it. 

Dr. Powers. I em going to talk about both broadcast and non- 
broadcast uses, since they are interlinked. The Federal Communi- 
cations Commission must of course continually balance demands of 
both broadcasting and other users of the spectrum. The possibilities 
for spectrum use in any of the licensed services affect the availabil- 
ity of spectrum for all the other services. 

The first way that I would like to mention for increasing the in- 
tensity of spectrum use is to use individual channels better. There 
are several examples. In the 1940's, the 6 megahertz television 
channel carried only a black and white picture. Today the same 
channel supports color, testing and color control signeils in the so- 
called, vertical interveil. Teletext, stereo sound, multilingual sound, 
noise reduction techniques, and captioning. 

The original FM channel can now support stereo sound, quadra- 
phonic sound, and multiple subcarrier services such as Muzak emd 
reading services for the visually impaired. 

The original AM channel now supports stereo as well as data 
transmission for utility load management and other uses. 

In the land mobile services, digital technolt^y and trunking can 
significantly improve channel use. Digital techniques permit print- 
ed or voice messages with use of far less spectrum than would be 
r^uired by conventional techniques for voice messages. Trunking 
offers a way to increase the efficiency of spectrum use when sever- 
al users share several channels. Trunking, to explain that term, is 
simply a way for a user who wants a chum^ to automatically 
search for an empty one, rather than having to wait until a par- 
ticular eissigned channel is free. 

In the point-to-point microwave service, digital technolo^ and 
techniques for carrying more than one signal at the same time on 
the same channel can multiply the usefulness of the channels. 

There is another classic technique for more intensive spectrum 
use that involves decreasing the channel size itself to gam more 
channels per megahertz of spectrum. For example, land mobile 
radio channels have been decreased from 100 kilohertz bandwidth 
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in 1945 to 50 kilohertz to 25 kilohertz, and the land mobile commu- 
nity and the Federal Communications Commission are now explor- 
ing techniques for five kilohertz narrowband channels, which is to 
say that at least in some cases, we may be able to achieve 20 times 
better use of the spectrum than in 1945. 

Again, that is not a broadcast service, but the improvement 
means that we can put more service overall into the spectrum. 

As you know, the United States recently considered reducing the 
AM broadcast channel spacing from 10 ^ohertz to 9 kilohertz. It 
was decided by the Commission, however, that this particular step 
was not appropriate. Such a decrease in channel width is an exam- 
ple of a technically feasible idea for which the costs were judged to 
be too high. 

A third class of ways to increiise intensity of spectrum use is to 
implement more efficient geographical distribution of stations. In 
that way we could realize more of the potential of the so-called in- 
terference-limited broadcasting system, and provide a larger 
number of signals to each citizen. Use of advanced mathematical 
techniques, such as those developed for FCC by Decision-Science 
Applications, Inc., allows examination of options for station distri- 
bution. 

There are several examples of spectrum management questions 
where such mathematical techniques can be used: addition of low 
power TV stations, addition of full power VHF, UHF TV and FM 
stations, and the question of how to share spectrum between land 
mobile and television services. 

All of those classes of spectrum efficiency improvements do, how- 
ever, imply coste that one has to consider. Those improvements 
may lead to obsolescence of existing equipment, as in the case of 
land mobile channel splitting. This can be especially important 
where large numbers i^ receivers in the hands of the public 
become obsolete. 

Some improvements would require equipment modifications 
which seem expensive in comparison to the gains. Some could re- 
quire modification of equipment whose owners would receive no 
direct benefit from the change. Both of these considerations were 
important in the case of the AM channel spacing question that I 
mentioned. 

Some spectrum efficiency improvements would lead to increased 
levels of interference, as in the case of the proposal to drop in addi- 
tional full power VHF television stotions. Drop-ins fire not at all 
infeasible from the technical point of view, but such proposals do 
lead to questions about what is an acceptoble ratio of new servira 
to new interference. 

Bemdwidth reduction may lead to modification of signal charac- 
teristics, which may be perceived to be good or bad. 

Please, Mr. Cluiirman, don't misunderstand mj^ point in discuss- 
ing the various costs of expanded spectrum capacity. I do not at all 
mean to suggest that such expansion is too costly. On the contra/y, 
I mean to surest that such costs are normal, as they have been in 
the past when spectrum improvements have been made. We have 
paid such costs over and over Eigfiin in the past to get where we are 
today, and we should expect to do so in the future. 
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In my prepared text I have included a brief description of the ez* 
pansioD of spectrum towards higher and higher frequencies over 
the last decade. Suffice it to say here that such expansion will con- 
tinue, but broadcasting uses of the highest spectrum frequenciee 
are limited. 

In my view, are approaching the end of the frontier for using 
virgin spectrum for terrestrial broadcasting as we know it. Howev- 
er, because of the vast potential for increased intensity of use, the 
diminished importance of the frontier does not imply any fimda- 
mental shortage of spectrum for broadceist or other purposes. 

Also in my prepared remEirks I list a number of new broadcast or 
broadcast-like opportunities within the existing spectrum. I includ- 
ed multichannel, multipoint distribution service, satellite disbibu- 
tion of signals to cable TV systems and thence to the public, a 
couple of forms of TV delivei? directly to homes via sateUite, and 
additional channels in the AM broadcasting band. There are indeed 
severed opportunities right now to increase broadcast channels. 

Introduction of these broadcast and broadcast-like services does 
of course reduce the spectrum available for nonbroadcast services, 
and nonbroadcast users also come to tiie Commission with Inti- 
mate requests for more spectrum. In fact, some of those users have 
their eyes on broadcast spectrum. 

For example, the sheriff of Los Angeles County has proposed a 
loi^-term transfer of some spectrum from UHF television broad- 
casting to public safety and other land mobile uses. 

But then agmo, those other services also have technical options 
that could effectively increase their own spectrum c^>acity. I have 
already mentioned the existence of some narrowband tecmiologies, 
digital technologies, and trunking. 

Now there are some nonbroadcast alternatives tiiat are worth 
mentioning here. A wide vsiriety of nonsgectrum-using but broad- 
cast-like services is becoming available. These services add to the 
public's choice of information sources by supplementing, competing 
with, or for that matter, subetitutii^ for conventional broadcast de- 
livery systems. 

Wc are all familiar with the growth of cable television, particu- 
larly in rural and suburbem areas. Ce^le offers, or is capable of of- 
fering, virtually as many channels as the public will support, possi- 
blyusing fiberoptic technol(^ as well as conventional cable. 

There are other technologies as well, some of which tend to ob- 
scure the previously clear line between broadcast and nonbroadcast 
services. For example. Teletext carried by broftdcast or cable TV; 
Videotex carried on phone lines; data bank services offerod by 
newspaper publishers or other entities normeilly associated with 
print rather than electronic distribution systems. 

In summary, I would suggest that taken together, the whole col- 
lection of media, from purely print media to Videotex and Teletext, 
to aural and visual broadcast media, can provide an enormous 
number of potential sources for entertainment and information. I 
see no fundamental technical limitation to the provision of those 
services, even if some of them require increased use of the radio 
spectrum. 

As those services proliferate in response to market demands, it 
will indeed get harder to define sharp distinctions between broad- 
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casting, where content controls have been exercised, and nonbroad- 
cast delivery systeins, where Bimilar content controls have not been 
imposed. 

The judgment as to whether the variety of information sources is 
enough to mitigate concerns about broadcaster domination of infor- 
mation pathways and opinionmaking is obviously not to be made 
by the technologists but through the political process. 

However, it does seem fair for a technologist to assert that there 
is essentially no technological limit to the number of information 
sources which can be provided and indeed, can be controlled by dif- 
ferent competing entities. In particular, the radiofrequency spec- 
trum does not impose any fundamental limit to the potential for 
providing services to homes and business establishments. 

There is, to be sure, a perceived need for more spectrum capacity 
than we are using today for nonbroadcast as well as broadcast. 
Therefore there is pressure for all users of the spectrum to move to 
ever higher frequencies, where that is feasible, to make ever more 
intensive use of the existing spectrum, and to utilize nonspectrum 
alternatives where possible. 

There is no shortage of ways to move on all three of those fronts. 
In the particular case of information services to the public, there is 
a wide variety of technical alternatives, both spectrum and non- 
spectrum, to increase the number of services if the services them- 
selves are economically supportable in the marketplace. 

Thank you, Mr. Chairman. 

The CHAiia<AN. Doctor, your testimony is crucial because much 
of the argument for regulation is bfksed on the theory of scarcity. 
The ai^ument of these who want to keep the content doctrines is 
that this is a scarce medium and everyone can't have a radio sta- 
tion or everyone can't have a television station. Therefore, it is im- 
portant for the government, at least with those methods of commu- 
nication, to mfike sure that citizens have a right of access. 

During hearings a year ago, one of the witnesses was a man 
named Joseph Sittrick, who works for a firm that buys and sells 
newspapers and buys and sells television stations and radio sta- 
tions. He is not an owner himself but he has experience with the 
market values of the different properties. 

I am quotii^ here from his testimony. 

Within the past year, we sold a particular radio itation for about $600,000. In that 
•ante market the daily newspaper has a value of about $20 million. In another 
__« .__. ... _ - u $100 million, one of the TV's is worth $20 million 



and the AH/FH it in the $3 million range. Further, in two other large n 
dailr newapuiers sold (br $20 million and $96 million in 1980, while radio i 
in tnoM mirketo sold for aa Uttle as $600,000, the highest being $7.6 million. 

Another witness who testified had done some research in re- 
sponse to a question I had posed. He was also a witness involved in 
buying and selling of news media properties. I asked him what it 
cost to buy or to start a radio station, a television station, and a 
daily newspaper in a small, medium, and large market. He said 
right off the top of his head, well Senator, I can answer those ques- 
tions. We have bought and sold for many people. But he said as far 
as daily newspapers are concerned, the answer is almost nil. With 
the exception of Newsday on Lon^ Island and the Gannett publica- 
tion at Cocoa Beach and a paper m Tennessee that started up as a 
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daily when another daily paper there was faltering, he said to his 
recollection there have been no successful daily newspapers started 
in this country since the end of World War H. 

This was just at the time that the Washington Times and USA 
Today were starting. He said he didn't count USA Today, which he 
thought was a good newspaper, as a normal daily newspaper, and 
he said the Washington Times would or would not be successful de- 
pending on how many millions and millions and millions of dollars 
the owners want to pour into it. 

So he said if you want to talk about scarcity, owning a newspa- 
per involves scarcity. Some are failing. We have fewer dailies now 
than we had last year. We had fewer last year than we had two 
^ears ago. He said it is the broadceist properties that are increas- 
mg, and you've clearly corroborated that there. 

So if there is scarcity, whether it is in terms of numbers or 
money, it is the print press that is scarce and hard to get into, not 
the broadcast properties. 

Do you have any evidence as to how many radio stations were 
sold last year? 

Dr. PowBBS. Yes, Mr. Chairman. From our Mass Media Bureau 
in the Commission, I Hnd that in 1983 there was a ^and total of 
1,875 actions in assignments and transfers in AM, FM, and TV. 
That grand total, however, I must point out, includes a fair (racticm 
that were relatively minor changes, shifts in ownership amraig 
owners of the stations, where one bought more from another. 

But in 60 percent of those cases, 1,125 of them, the assignment or 
transfer did involve new [urties smd the transfer of controlling in- 
terest in the station. So that's about 1,125 that really matter from 
the point of view of your question. About 10 percent of those trans- 
fers were challenged in front of the Commission and none of the 
challenges were upheld. 

The Chairman. And with tiie remaining 90 percent, there wasn't 
even a challei^e? 

Dr. FowBBS. That is correct. 

The Chairman. So you had roughly 1,000 major changes of own- 
ership in stations last year without challei^e. 

And in essence, what you eav storing is if you have enou^ 
money, you can buy a station. 

Dr. Powers. That is correct. 

The Chairman. And if you have enough money, you can buy a 
newspaper. It just costs a lot more money, all things being equal, to 
buy a newspaper in a market as opposed to a radio or television 
station. 

Now again when we had testimony last year, Prof. Ithiel de Sola 
Poole testified. He is a social, not a physical scientist, from M.I.T, 
but he is well versed in communiations. He made the statement 
that if you were to take just one unused UHF television frequency 
and put it to a different use, you could have 200 new radio stations 
in the area. 

I thought that was an extraordinary number, so I waited until 
Dr. Buchsbaum testified, who is one of the big*""- officials at Bell 
Labs and an expert in this same field. 1 v i to him Professor 
Poole's statement r^;arding unused UHF f ides emd 200 radio 
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atations. He said well, of what quality? Of course he didn't mean 
program quality. He meant technical quality. 

I said well, I don't know, just the kind we have now that you 
listen to for music or talk. He said no, I don't think 200. 1 said how 
manjr? He said up to 125. 

Let's take the Washington, D.C., area, which is one that probably 
most of our listeners are familiar with. In your judgment, how 
many new radio stations could you create in the Washu^ton, D.C., 
area out of one unused UHF franchise? 

Dr. PowsRS. I think Dr. Buchsbaum's estimate is a little closer to 
practical reality. Dr. Poole of course is correct if you were talking 
about just serving Washii^ton and no place else. But of course in 
the practical scheme of things, you would want to put some sta- 
tions in Baltimore and Richmond and somewhere in Pennsylvania, 
too. 

Just on my comparison, Mr. Chairman, of the number of new 
channels that we would get and the proportions of stations that we 
now have in Washington compared to the number of channels that 
are now available in Washington, I come up with an estimate of 
about 95 or 100. 

The Chauman. New radio stations? 

Dr. PowEBS. New radio stations. 

The Chairman. In addition to the 30 or 40 we already have here? 

Dr. Powers. That is correct. This is AM stations. We don't have 
80 or 40 AM stations in the immediate neighborhood of Washing- 
ton. 

The Chairhan. I was counting AM and FM. But do you mean 
that technically, we could have tinother 95 to 100 AM quality radio 
stations in this market? 

Dr. Powers. That is correct. 

The Chairman. I don't think the market would support that 
many radio stations. 

Dr. Powers. That is quite possibly true. 

The Chairbiian. You are just saying that technically we could 
have that many if we choose to have them. 

Dr. Powers. There is an AM radio station just around the comer 
from where I live that went off the air a few years ago just because 
of economic reasons, as I understand it. It is back on the air now 
under a different owner with a different format, but that indicates 
to me at least that there is the possibility in the Washington 
market of stations not surviving in the marketplace. So 100 new 
channels would distinctly make a dent in that marketplace. 

The Chairman. If there is anybody here from the NAB, they 
have probably fainted of heart failure right now at the thought of 
100 new stations in this market. 

I want to make sure I state it accurately, but as to both radio 
and television, there is at least no rational technical scarcity. I re- 
alize you cannot have 10,000 television stations in one area, but by 
any normal stretch of the imagination, there is no technical scarci* 

ty. 

Dr. Powers. That is right, Mr. Chairman. I have tried to be very 
careful myself, as you are being, to differentiate between technictu 
scarcity and economic scarcity. My economist friends say tiiat any- 
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thing that has a price on it is by definition scarce. If it is not total- 
ly ft>ee, it is scarce. 

The Chairman. I understand that, but by that definition the con- 
tent doctrines ought to apply to newspapers more thfin they apply 
to television. In most of the msyor markets in this country are 
lucky to have two major newspapers, but most have one. 

I would wager that the New York Times or the Washington Poet 
or any other dominant m^or daily is more influential on the 
public opinion of that area than any of the local television stations 
or radio stations may be. I don't know of any way of proving that 
but I would wager that to be true. I am not comparing the Weish- 
ington Post nationwide to CBS or ABC or NBC, but I am compar- 
ing it to the local outlets of the television stations here. 

Doctor, I don't believe I have any more questions. I will be quot- 
ing you frequently because the argument of scarcity is the one 
upon which the Supreme Court has hung its, in my mind, rather 
nebulous approval of broadcasting regulation. Whether or not that 
ai^ument was valid 50 years ago is 50 years ago. You are saying 
that it is not technically a valid ailment now. 

Dr. Powers. That is correct. And in fact, I would ai^e that it 
has been proved that it weisn't true 50 years ago by the tremendous 
growth in the use of the spectrum, emd as one of the charts that I 
supplied in my written testimon;^ pointed out, the expansion of the 
spectrum itself, which is not quite the point today that it was 50 
years ago. 

In preparing for this, one of my staff found a wonderful little 
statement from the early days of radio, where someone decided to 

{tut the radio amateurs at the then-considered high frequency 
imits because it was clear that it was of no use to anybody else 
and they couldn't possibly get out of their own back yard with 
those frequencies. If the good Senator Goldwater were still here, he 
would be giggling at the moment because he has himself far ex- 
ceeded that prediction. 

The Chairman. Doctor, I have no more questions. Thank you 
vei^, very much. It has been most helpful. 
[The statement follows:] 



Good morning Mr. Chairman and membera of the Committee. I am pleased to be 
here this morning to diacuM with you some aapecta of how both engineering technol- 
ogy and the teclmi<]ue8 of spectrum management relate to the availability of radio 
spectrum for broadcast purpoees. 

I have three points to suggest to you this morning: (1) that there is no inherent 
shortage of spectrum capacity, from the technologii^ point of view; {2) that then 
are indeed costs associated with with each step in increasing the communications 
capacity of the radio spectrum, but (3) that those costs are normal costs of doing 
business and need not prevent us from increasing spectrum use in the immediata 
and long term future. Ine issue is not simply whetiier we can get more channels for 
broadcast and other purposes; but rather now to judge when the value of spectrum 
capacity gained exceeds the cost of creating that capacity, who should pay those 
coets, and in what form should they be paid. 

The communications capacity of the usable spectrum has steadily increased over 
the last 6 or 7 decades, and there have always been associated coeta of technological 
development and implementation. The increased capacity has come both from 
stretching the high frequency limits of spectrum use and from increasingly more 
" " 1. There is still room for more intense spec- 



intensive use of the available spectrum. ' 
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tnim UM. ScientiBtB and engmeere will continue to develop equipment for higher 
and higher frequendee, but for moat broadcast purpoaee the higher frequendes have 
mate important limitations. 

In the discusdon I will point out the growth of broadcBst and broadcast-like serv- 
ices which do not use the radio spectrum. Supplying services by non-spectrum 
means helps in two ways: It relieves preaaurea for creating or re-allocating stili more 
spectrum for broadcasting purposes, and of course it provides communication chan- 
nels which are often equiv^ent to broadcast channels, from the point of view of pro- 
viding alternate aourcee for information, opinions and entertainment for the public. 

Thm if stiU another set of related developments which I would like to discuss 
' '■" --•.•-..■ . - ..J formerly 

to this morning's discussion because broadcasters can deliver more and more mate- 
rial iriiich traditionally has been delivered by print media, and at the same time 
publishers of aewapapen and other printed materials are moving into electronic de- 
livery of information. Thus, it may become more and more diRlcult to rationalize 
difRsrent content restriction rules for "print" and "broadcast" delivery systems de- 
fined on the basis of yesterday's practices. 

iNCKBASEn iNTENsmr or spbctrum use 

We all are aware that in the last 30 years or so there has been a vast increase in 
the number of broadcast outlets in this country. Attached hereto is a chart showing 
increases of 92 percent in AM broadcasting stations, 561 percent in PM broadcast- 
ing, and 466 percent in TV broadcast outlets since 1953. These absolute numbers do 
not, of course, show that the increase can continue indefinitely, though the in- 
creases have continued even in the last few years. In fact, give or take a few quib- 
bles about where the boundaries of markets really are, it is fair to say that we have 
run out of licenseable TV channels in the top ten markets, given the present chan- 
nel allotment scheme. 

But there are a number of ways to further increase the intensity of spectrum use; 
that is, to increase the amount of communications traflic which can be carried in a 
yhren amount of spectrum in a given geographical area. I'll be talking now about 
mcreoring intansi^ of use for both broadcast and non-t»t>adcast use. Since the Fed- 
eral Communications Commission must continually balance demands of both broad- 
CMting and other uses of the spectrum, the possibilities for better spectrum use in 
any of the licensed services affect the availuilility of spectrum for the other serv- 
ices. 

First of all, individual channels can be used more intensely. There are several ex- 
amines: 

In the 1940'b the 6 megahertz TV channel carried only a black and white picture. 
Today, the same 6 megahertz channel can support oolor, testing and color control 
signals in the "vertical interval," teletext, stereo sound, multilingual sound, noise 
reduction techniques, and captioning. 

Tlt» original WO kilohertz FM channel can now support stereo sound, quadra- 
atonic sound, and multiple aubcarrier services such as Muzak and reading services 
tor the visually Impaired. 

Thn miginal SO kilohertz AM channel now supports stereo as well as data trans- 
mission tar utility load management and other uses. 

In the land mobile services, digital technology and trunking can significantly im- 
ptow channel utilization. Digital techniques ^rmit printed or voiced meesages vrith 
use of Car le« epectrum than would be required for full vdce messsges. Trunking 
offers a way to increase the efficiency of spectrum use when several users share sev- 
eral diannels. "Trunking" is simply a way for a user who wants a channel to auto- 
maticallv search for an empty one rather than having to wait until a particular as- 
signed cnannel is free. 

In the point-to-point microwave service, digital technology and techniques for car- 
rying more than ime signal at the some time on the same channel can multiply the 
usetallnen of ths available channels. 

Anotbn cIom <^ techniques for more intendve spectrum use involves decreasing 
diannel mw, to gain more channels per mecahertz of spectrum: 

Land motnle radio channels have been decreased from 100 kilohertz (1946) to 50 
kiltdiertz (1950) to 25 kilohertz (1965), and the land mobile community and FCC are 
now exnloring techniques for 5 kilohertz narrowband channels. 

The VS. recently conddered reducing the AM channel spacing from 10 kilohertz 
to 9 Ulobertc It wss decided by the CommissicHi, however, that tJiis particular step 
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s to imDlement more 
efficient KMsraphical'dlitributiMi of stations. In that wav, we could aauera more of 
the potential of a ao-called "interftrence limited" distrifiiitioD of atations, and pro- 
vide loi^ger numbers of signals to each citiaen. Use of advanced mathematical tech- 
niquea, such as thoae deveh^Md for FCC by Decision Science Aiaociatee, allows ex- 
aminatioD of optkos for station distributiona. There are several examples of ipec- 
tram management queationa where such mathematical technique can be uaed: Addi- 
tion «t low power TV statimw; addition of more full power VtiF TV station^ addi- 
tion of FH atations (FOC Docket 80-90^ addition of full power UHF TV atations per- 
mitted by elimination of cntain rules for pacing of stations; issues of how to share 
spectrum between land moUle and television services. 

All (^ the above classes of spectrum efficiency improvements do, however, have 
costs that roust be MHi^dered: 

1. They may lead to obaoleecence of Misting equipment, as in land mdl>ile channel 
splitting. This can be eapedally important where targe numbers of receivers in the 
hands u the public becwne obeolete. In particular, some of the technically feasible 
improvements which might be made redistributing UHF television allotments could 
require improvements in television receivers in the hands of the public. 

2. Some miprovements would require equipment modifications which seem expen- 
sive in comparison to the gains. Some could require modificatian of equipment 
whose owners would recmve no direct benefit from the change. Both of these consid- 
erations were important in the case of the proposed reduction of AM spacing to 9 
UMierti. 

3. Some ^tectrum efficiency improvements would lead to increased levels of inter- 
ference, as m the case of the proposal to "drop in" additional full-power VKF televi- 
don stations. This leads to the question of what is an acceptable ratio of new service 
to new intorforence. 



4. Bandwidth reduction may lead to modification of signal characteristics, includ- 
ing perGeived signal quality. For instance, there is a new type of signal available for 
land mobile radio services. The new modulation technique, called Amplitude Com- 



pandored Sinde Sideband, or ACSB, demands only one-fifth the spectrum used by 

conventional FM land m^e systems. There are differences in the resulting service. 

ics of ACSB are merely "different," not 

n discussing the various costs of expanded 
spectrum capacity: I do not at all mean to suggest that such expansion is "too 
costly." On toe contrary, I mean to suggest that such costs are normal, as they have 
been in the past when spectrum improvements have been made. We have paid such 
costa over and over again in the past, to get where we are today, and we should 
expect to do so in the luture. 
It might help to mention a 
licenaees that 1 know of arise _ 

cate the band 12,200 to 12,700 megahertz to the Direct Broadcast Satellite service. 
Implementation of this allocation will require that about 2000 terrestrial microwave 
links will have to move to other frequencies. The total cost of those moves is hard to 
estimate, but it could well be in the range of $40 million. In this case, it is easy to 
put these costa in perspective, in comparison to costs of the replacement service, 
DBS; It will cost someOiing like $300 to $600 million for each DBS satellite, plus 
ftirther hundreds of millions for subscriber earth stations. As high as the cents may 
seem to the displaced terrestrial microwave licensees, (40 miUion is not an outra- 
geous sum in comparison to the anticipated value of the Direct Broadcast Satellite 



As measured by allocation table limits, usable spectrum has grown at an average 
rate of over 20 percent per ^ear for over 66 years, allowing for nsw ssrvices m 
"viigin" spectrum. The frontier has been defmed in the past by the limitations of 
available technology to generate and receive signals at higher freouencies. I have 
included in my prepared statement a chart showmf^ how the available spectnmi has 
increased over the years according to ths International Telecommunications Union 
(ITU) tables and how various tedinical breakthroughs have required pushing those 
table limits upward. 

Now the AonUer is at 276,000 msrgahertz (in the ITU Radio ReguIationB), al- 
Ibou^ 40,000 mergahertz is about the present limit of commenially available de- 
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▼ices. But even at 30,000 megahertc we are now in a region of the spectrum which 
has characteristics fundamentally different from those of lower bands: Signals 
behave like light and do not go around comers, and the signals are more rapitUy 
attenuated than at lower frequencies, due to atmospheric ^sorption, especially in 
adverse weather. 

Thus w« are approaching the end of the frontier for using virgin spectrum for ter- 
natrial broadcasting as we know it However, because of the vest potential for in- 
creased intenuty of use, the diminished impcntance of the frontier does not imply 
any fUndamentu "shortage" of spectrum for broadcast or other purpoeeg. 

OPPOBTUNITIBS FOR NKW BROADCAST OUTIfTS IN "bXISTINO" SI^BCTRUM 

Even though the domestic and international allocation tables are "fiill" of alloca- 
titms, there continue to be opportunities for providing new broadcast services within 
existing apectrum. Examples include the following: 

Multi point D istribution Service (MDS) sharing vrith Instructional Television Fixed 
Servica (ITFS). This sharing potential, recently approved by the Commission, per- 
mits several new channels of television distribution in the microwave spectrum in 
cities, providing competition to conventional broadcasters and to cable operetiona. 

2. Distribution of television service to cable systems is pennitted in the 4,000 
m^ahertz Fixed Satellite Service band. Many homes are equipped to i»ck up this 
service directly, although encryption of signals may become more common. 

3. lUeviaion signals directly to homes are now permitted to be delivered in the 
12,000 megahertz Fixed Satellite Service band. 

4. In a few years there will be a direct broadcast satellite (DBS) service in the 
12,000 mMCahertz Broadcasting Satellite Service (BSS) band. 

6. In IffiS the ITU regulations are expected to permit expansion of the u[q>er 
limit of the AM broadcasting band from the present 1605 kilohertz to 1706 kilohertz, 
jwovidinf the opporttuity for an increase of perhaps 9 percent in the number of AM 
■tatiiNw m the U.S. The exact number will be determined in conferences among na- 
tions of the western hemisphere, beginning in 1986. 

Introduction of these broadcast and broadcast-like services does, of course, reduct 
the spectrum available for non-broadcast services. But the non-broadcast users also 
come to the Commission with legitimate requests for more spectrum. In fact, some 
of these users have their eyes on broadcast spectrum. For example, the Sheriff of 
Los Angeles County has proposed a long-term transfer of some spectrum from UHF 
television broadcasting to public safety and other land mobile uses. 

But then again those oUier services also have bechnical options that could effec- 
tively increase their own spectrum capacity. I have already mentioned the existence 
of new narrow band technologies such as ACSB. Digital technology brin^ the oppor- 
tunity of entirely different and possibly much more spectrum efficient ways of 
transmitting and controlling information in the land mobile and other services. As I 
have already mentioned, trunking techniques offer significant improvements in 
spectrum use efficiency where several channels can be Bnared among several users. 

NON-BROADCAST ALTERNATIVES 

A wide variety of non-spectrum-using but broadcast-like services is becoming 
available. The spread of such non-spectrum and therefore generally non-regulated 
technologies tends to fill in a gap in the continuum of information and entertain- 
ment MTvices ranging from print media to broadcasting. Previous witnesses before 
this Committee have well noted the blurring of the distinction between purely 
broadcast and non-broadcast services. They have noted Teletext, an information 
service carried by television broadcast signals; Videotex, a service providing some- 
what similar functions but carried on wire lines; electronic data base and other com- 
munication services to be provided by newspapers and other entities usually 
thought of as print oriented; video disks; and video cassette recorders, which have 
leched about 10 percent penetration in the U.S. but about 33 percent in Great Brit- 
ain where television service is less varied than it is here. 

CATV cables now pass about 60 percent of all U.S. television homes. About 35 to 
39 percent of television households — about 29 to S2 million — now actually subscribe 
to CATV. Cable television systems now offer as many ss 30 to 50 channels. But 100 
or more channels are or will in the near future be available, if there really is con- 
sumer demand. Cable television technolo^ not only offers a large number of chan- 
nels, but it is clear that divided control of program material on the channels is fea- 
sible. Thus the targe number of channels could in fact as well as in theory offer a 
wide variety of voices providing information. 
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Fiber optics technology haa often been mentioiMd as a medium of qiedal interaat 
because at the capacity of the fiber to cany huge quantities of information. Tliat 
potential is moving towards reality in Elie, Manitoba, where an experiment in UBing 
fiber to provide combined local telephone and televiaion service is under way. In 
BUe there ia a dedicated fiber pair from varioua centere. or nodes, to each home. 
The fiber pair carries the telephone service and two television channels. Each home 
can be served simultaneously by two television channels selected frora the hundreds 
available at the central node. Thus, there is eeaentialty an unlimited information 
capacity potentially available. There are similar experiments being undertaken in 
the U.K., Germany, Japan, and France, 

Taken together, the whole collection of media — firom purely print media to Video- 
tex and Teletext to aural and video broadcast media — can provide an enormous 
number of potential sources for entertainment and information. I see no fundamen- 
tal technical limitation to the provision of those servicee. As thoee aervicea prolifer- 
ate in response to market demands it will indeed get harder to deflne sharp distinc- 
tions between broadcasting, where content controls have been exercised, and non- 
broadcast delivery systems where similar content controls have not been imposed. 
The judgment as to whether the variety of information sources is "enough" to miti- 
gate concerns about broadcaster domination of information pathways and opinion- 
making is obviously not to be made by the technologist but through the political 
process. However, it does seem fair for a technologist to assert that there is essen- 
tially no technological limit to the number of information sourcea which can be con- 
trolled by different entities. In particular, the radio frequency spectrum does ntA 
impose any fimdamental limit to the potential for providing information and enter- 
tainment services to home* and husineea estahlishmenta. 

Tliere is, to be sure, a perceived need for more spectrum capacity than we are 
using today, for broadciast as well as non-broadcast services. Therefore, there is pres- 
sure for all users of the spectrum to move to ever higher frequencies where that is 
feasible; tc make ever more intensive use of "existing' spectrum; and to utilize non- 
spectrum alternatives where possible. There is no shortage of ways to move on all 
three of those fronts. In the particular case of information services to the public, 
there is a wide variety of technical alternatives, both spectrum and non-spectrum, 
to increase the number of such services, if the services themselves are economically 
supportable in the marketplace. 
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The Chaikman. Now we'll go to Charles S. Rowe, editor and pub- 
lisher of the Free Lance^tar in Fredericksburg, who will be repre- 
senting the American Newspaper Publishers Association. 

Good morning. Go right ahead, sir. 

STATEMENT OF CHARLES S. ROWE, EDITOR AND COPUBLISHER, 
THE FREE LANCE-STAR, FREDERICKSBURG, VA., REPRESENT- 
ING THE AMERICAN NEWSPAPER PUBLISHERS ASSOCIATION 
Mr. Rows. I am pleased to be here today testifying on behalf of 
the American Newspaper Publishers Association regarding amend- 
ments to the Communications Act of 1934. 

My name is Charles Rowe and I am editor and copublisher of the 
Free Lance-Star in Fredericksburg, Va. I represent the American 
Newspaper Publishers Association, which is a trade association of 
nearly 1,400 member newspapers throughout North America. 
Membership accounts for more than 90 percent of U.S. daily and 
Sunday newspaper circulation, and many nondailies are also mem- 
bers. 

Our American society has a great stake in preserving tiie ideals 
of a strong, free press, regardless of the sophistication of the tech- 
nology by which the news is disseminated. Those ideals embody the 
fundamental principle that the Government shall have no influ- 
ence over decisions r^arding news content or coverage. 

The broadcast r^ulations at issue in S. 1917, the so-called fair- 
ness doctrine and equal opportunity rules, are fundamentally at 
odds with the basic concept of a free press. ANPA supports their 
repeal. Vigorous public debate and an informed electorate are best 
achieved dirough a flow of information completely unrestrained by 
Government. 

As this committee well knows, the means by which news and in- 
formation are disseminated to the jpublic have undei^one extraonii- 
nary changes since the adoption of the first amendment. But these 
developments in communication technology do not alter the nature 
of these communications or the essential function of a free flow of 
ideas in a free society. 

The freedom from content control which newspapers possess, em- 
bodied in the first amendment rights of U.S. citizens and upheld by 
the Supreme Court, provides the best model for maintaining the 
free flow concept, regardless of the communications medium used. 
Whether airwaves, electronic wires or pen and ink are used to 
transmit information, the content of expression should be free from 
governmental influence. 

ANPA'b position opposing content r^ulation of electronic media 
reo^^izes two things. The first is that the current disparities in 
the regulatory treatment of communications technolc^es with 
r^ard to content are not viable. The second is that content con- 
trols constitute a basic threat to the concept of editorial freedom 
for all media. 

The comprehensive regulatory scheme for the broadcast media 
was developed, in part, on the basis of scarcity. The Government 
sought to assure a so-called balance in viewpoints because the 
channels of communication were few. 
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Today the tremendous competition in the information market- 
place, marked by a continuing proliferation of new services, re- 
quires that the scarcity doctrine be put to rest. Broadcasters are 
merely one of many news and information sources, warranting no 
lesser editorial freedoms than other media. Even the broadcast cur- 
waves are no longer scarce because new technology can now accom- 
modate myriad voices on the spectrum. 

Furthermore, the r^ulatory scheme for broadcasters was devel- 
oped at a time when the electronic media were clearly divided into 
broadcast and telephone services. The development of microwave, 
satellite, computer, cable, and other technologies has blurred the 
old cat^ories and the bases for their regulation. Broadcasters now 
compete with a host of other video services such as low-power tele- 
vision, multipoint distribution service, subscription television serv- 
ice, and direct broadcast satellites, all of which are indistinguish- 
able to the consumer. 

Telephone wires can deliver video signals, emd radio waves can 
carry digital and voice communications. This evolution in the elec- 
tronic media negates any need for retaining content controls on the 
broeidcaflt media. Distinctions between the print and electronic 
media also are disappearing. Text information can be carried elec- 
tronically, and indc^ many newspapers are engaged in electronic 
publishing ventures using a variety of transmission media. More 
than 120 newspaper/cable ventures have been started, and dozens 
more newspapers are actually pursuing opportunities in this 
medium. 

Existing newspaper/cable services include a wide range of text 
programing using in most cases the news, fmancial information, 
sports scores, and other features currently contained in their print- 
ed publications. Low-power television has also attracted a great 
deal of interest by newspapers either to supplement their print 
products with electronic publishing services or video productions. 

Telephone-based Videotex services offering further opportunities 
in electronic publishing may become a dominant information 
medium as the personal computer market expands. Two large 
newspaper compemies, Knight-Ridder emd Times-Mirror, have en- 
tered partnerships with communications carriers to build a founda- 
tion for national Videotex services. Production of the traditional 
newspaper itself has also undergone significant changes in re- 
sponse to the advemces in communications technolt^es. 

Reporters and editors now use complex computer terminids, not 
typewriters. They can transmit their articles by telephone to com- 
puters anywhere in the world with the push of a button. Complete 
pages are beamed to newspapers nationwide via satellite. Entire 
newspaper editions are transmitted over microwave signals to 
remote printing plants, emd newspaper libraries can be accessed 
ht)m home computer terminals. 

These advances, while enhancing the economics and efficiency of 
newspaper opera^ons, in no way alter the role of newspapers in 
gatiieriiig and disseminating news and information to the public. 
Journalistic freedoms must remain separate and safe from regula- 
tions incidental to the techniques of transmission. The existing ten- 
sion between full press freedom and electronic transmission is most 
critical with regard to political speech and coverage of public 
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issues. The changes in the information marketplace require the 
Government to retreat from its intrusi<HiB into the editorial process 
created by section 315. 

The purpose of the fairness doctrine is to assure full coverage of 
controvernal issues. Its effect is to inhibit such coverage, l^e most 
important public issues are often complex and emotionally charged. 
The failure to air views about every facet of an issue can generate 
fairness complaints, r^ardless of the merits of these complaints or 
of a broadcaster's efforts to be thorough and fair. Substantial time, 
effort, and resources must be spent to justify programing decisions 
to the FCC. 

Rather than facilitating penetrating examination of issues, the 
fairness doctrine makes broadcasters wary of the poasible legal 
risks associated with important stories. Similarly, full evaluation of 
candidates for public o^ce is impaired by bureaucratic formulas 
for so-called equal treatment under the equal opportunities provi- 
sion. 

Broadcasters hesistate to provide air time for genuine local can- 
didates because they can't eifford to grant air time to everybody 
who is running. They also want to avoid the legal problems associ- 
ated with determining who is a legally qualified candidate, what 
constitutes the use of a station, or how and when lowest unit ad- 
vertising rates are applied. 

The equal opportunity obligations work ironically to silence cov- 
erage of the political process. 

In conclusion, ANPA believes that the fairness doctrine and 
equal time rules are untimely, counterproductive public policy. 
Legislation repealing section 315 is necessary to assure that free 
press concepts in our society are not undermined by inept, out- 
moded Government reactions to tecbnolc^cal advances in the de- 
livery of information. 

Our Constitution reflects a confidence that accuracy and fairness 
will flourish if the press remains ftee from Government intrusions 
into editorial decisions. Congress should reaffirm that confidence. 

Thank you, Mr. Chairman. 

The Chaibman. Thank you, Mr. Rowe. 

Mr. Rowe, you said that newspaper Op-Ed pages might not have 
flourished had newspapers been subject to content controls. Inter- 
estingly, of course, the argument is used the other way with radio 
and television, that the only reason why you will have response 
time on radio and television is if you have the content controls. 

In your judgment, do you have emy reason to assume, given free 
rein, that radio and television would be much different from news- 
papers in terms of editorials and the equivalent of letters to the 
editor if they didn't have to worry at the time they initially put on 
a statement whether or not they may have to give somebody a 
chance to respond? 

Mr. Rowe. I certainly think, Mr. Chairman, that the current re- 
quirements have been an inhibiting factor, and that once they are 
removed, broadcasters without question, I think, would feel much 
more free to provide public discussion of issues and of candidates. I 
seen it nappen in the case of a radio station which is afTili- 
th my newspaper. 
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I don't get directly involved in a lot of day to day decisions. I en- 
courage the station manager to get involved in more public issue 
broadcasting, and he always wrings his hands and cit^ to me the 
difficulties he is going to have if he runs that radio station like I 
run the newspaper in the same building. 

The Chairman. And you know, the difHculties are not just theo- 
retical. The coet of defending one of these suits is significant, and 
to a small radio station it is overwhelming. They simply cannot 
afford the costs of lawyers and eventually going all the way up to 
the Supreme Court, let alone just going before the FCC. lliey 
simply avoid it. 

I am reminded of a case down in West Virginia, involving strip 
raining. The radio station knew it was a controversial issue, and 
they knew that the town was split on it, and they didn't know 
quite what to do about fairness, and they just took the safe route 
and did not cover it at all 

Well, that case went to the PCC, and it said they had to cover it. 
It is a significant controversifd local issue. So they covered it fairly, 
they thought. Then they got a complaint under the fairness doc- 
trine that they had not covered it fairly. 

Well, no wonder they don't want to cover it under those circum- 
stances. Had they been free to give to it the same judgment you 
can give to your newspaper they would have covered it from the 
start, and my hunch is, would have done it with a reasonable 
degree of objectivity and fairness. 

Are there bad apples in the broadcasting business? Of course 
there are. There are some in the print business, as you are well 
aware. But are the bulk of them trying to be fair, objective? Sure 
they are. 

Mr. Rows. I would certainly agree that most of them are trying 
to be fair and objective, and I think the process can be self-correct- 
ing here. If somebody gets too far out of line with regard to a fair- 
ness issue, their competitors, both electronic and print, are there to 
jump on them, and in the long run, out of this I guess what Judge 
Learned Hand called multiplicity of voices, we could come closer 
and closer to the truth that Senator Goldwater was referring to 
this morning. 

The Chairhan. And of course the other thing is the assumption 
that somehow all broadcasters will come down on the same side of 
an issue. If you look at the market here, with whatever Dr. Powers 
said, 30 or 40 radio stations, some of whom program classical music 
and some rock and some talk and some news, the one thing I would 
be willing to lay money on is that they will not be on the same side 
of issues. 

Whatever the issue may be, they will not be on the same side of 
it, and you will have an absolute plethora of voices, all to the bene- 
fit of the public, I think. Where as now the stations will not air 
issues at all, pro or con, or the editorials they do now are only mar- 
ginally controversial. It is understandable why, because they don't 
want to approach anything that is really controversial. 

Mr. Rows. They are against motherhood and child abuse 

The Chaduian. No; mey are for motherhood. I haven't heard 
any editorials against motherhood. 
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Mr. Rows. Pardon me. I meant for motherhood and against child 
abuse. 

The Chairuan. However, given a totally free press, you might 
find one agfiinst motherhood and for child abuse, but my hunch is 
that the others would not opt to go tiie same way. 

Now, what happens? You are in both the newspaper and radio 
business, and you have cable also? 

Mr. RowK. There is cable in the community. We are not involved 
in it directly. 

The Chauman. All right, some newspapers are and some are 
not. In your judgment what is going to happen if you want to put 
your editorials on cable? Maybe you want to buy some time and 
put them on. Maybe you think it would be a fine way to reach 
more of the public. Maybe you think there is a justifiable business 
reason. Are you going to do it if you are going to have to pay the 
coet for whatever problems those editorials caused, because I'm 
sure that is what the cable station is going to say to you? 

Mr. Rows. Absolutely not. I would not be interested under those 
circumstances signing a blank check for l^(al 

The Chairman. And the cable company wUl be afraid because 
they do not know what the rules are. 

Mr. Rows. The rules seem to be very confusing with r^^rd to 
cable content. 

The Chairuan. The case I posed earlier about this little daily in 
southern Illinois, I can see that as the kind of case that will go to 
the Supreme Court. It is not going to be the Pentagon Papers with 
the New York Times. It is going to be the smeill paper in a small 
area attempting to do what it tUnks is right to help expand public 
knowledge. They will get rapped by some rule by the FCC, and that 
will be the uise, and the court at that stage is going to have to 
decide which way it is going to go. 

As I have indicated, over 2 years ago my initieil preference would 
have been a constitutional amendment guaranteeing to all forms of 
expression the same privil^es that press and speech now have. 
There were some misgivings about that. I understand why, espe- 
cially from the print media, for fear that we might go bfickwards 
rather than forwards if we open up that box, and I have not done 
that. 

So the next best thing is to at least remove the statutory bases 
upon which these content doctrines rest, so that there can be no 
legal interpretation of a statute supporting these doctrines. Can 
some subsequent Congress reimpose the statutes? Of course. Can 
some FCC have new regulations based upon those reimposed statr 
utes? They can. It is not as permanent as a constitutional eunend- 
ment, but it is better than leaving on the books what we have 
there now. 

Mr. Rowe, thank you very much. I appreciate your taking the 
time to come here today. 

Now let us take Mr. William Burleigh, the vice president and 
general editorial manager of Scripps Howard, who will be testify- 
ing this morning on benalf of the American Society of Newspaper 
Editors. 
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I 8^ again, from my experience with the print media, the Amer- 
ican Society of Newspaper EklitoTS does not always agree with the 
American Society of Newspaper Publishers on every issue. 

STATEMENT OF WILLIAM BURLEIGH, VICE PRESIDENT AND GEN- 
ERAL EDITORIAL MANAGER, SCRIPPS-HOWARD, ON BEHALF 
OF THE AMERICAN SOCIETY OF NEWSPAPER EDITORS, ACCOM- 
PANIED BY RICHARD SCHMIDT, GENERAL COUNSEL 
Mr. BusLEiaH. I think that is fair to say, Mr. Chairman. 
I am accompanied this morning by Richard Schmidt, who is gen- 
eral counsel of ASNE, and our r^ expert in first amendment mat- 
ters. 

I appreciate the opportunity to appear before you today on behalf 
of the American Society of Newspaper Editors. ASNE is the nation- 
wide professional organization of almost 900 people who hold posi- 
tions as directing editors of daily newspapers throughout the 
United States. 

The society, which was founded over 50 years ago, is dedicated to 
improving the manner in which the joumfilism profession carries 
out its responsibilities in providing an unfettered and effective 
press in the service of the American people. 

The print media in this countiy, of course, heis long ei^oyed the 
basic freedoms set forth in the nrst eunendinent to our Constitu- 
tion. It is BO simple and yet so eloquent. "Congress shall make no 
law abridging the freedom of speech or the press." As Thomas I. 
Emerson, professor emeritus at Yale Law School, recently recalled 
when he was honored with the First Amendment Defender Award 
by Catholic University's Institution for Communication Law Stud- 
ies, partly as a result of the first amendment and its accompanying 
body of law, Geoi^e Orwell's "1984" has not come to pass in the 
United States. 

What has come to pass is an unbelievably rich diversity in this 
Nation's means of communication. When the first amendment was 
drafted, the chief form of expression consisted of the printed press 
or public meetings. They include not only those forms plus radio 
ana television, but now also cable, satellites, microwaves, optical 
fibers, computers, facsimiles, videotapes, and scores of other devices 
that could not be glimpsed even by so farsighted a group as our 
Founding Fathers, yet the essential purpose of the press has stayed 
remarkably tmchanged. 

ASNE is committed to the proposition that pursuant to the first 
amendment, the press has an obligation to provide the citizenry of 
this countiy with complete reports of the affairs of government. As 
was noted in the Cox Broadcasting case, "In the society in which 
each individual has but limited time and resources wiui which to 
observe at first hand the operations of his government, he relies 
necoasarily upon the press to bring him in convenient form the 
facta of those operations." 

Throughout our history, this purpose has been enshrined eis an 
integral part of a democratic sj^m. The great Federalist Jud^ 
John Marshall, responding to Tallyrand's request that the U.a. 
Government take measures to curb anti-French publicity in the 
IveaB, stated: 
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Among tliose prindplea deemed sacred in America, among those aacred rights 
considered as forming the bulwark of our liberty which the government contem- 
plates with awful reference end which would approach only with the most cautious 
circunupection, there ia no one of which the importance is more deeply impressed 
on the public mind than the liberty of the press. That this liberty is often carried to 
excess, that it has sometimes d^enerated into Ucentiousneaa is wen and lamented; 
but the remedy has not yet been discovered. 

Yet despite the special historic position afforded the free press, it was not until 
1974 that the U.S. Supreme Court in the Miami Herald v. Tomillo, the cose which 
you cited earlier. Senator, unanimously held as unconstitutional a Florida law 
granting a right of reply to a political candidate who was as assailed regarding his 
penonal character or official record by any newspaper. 

Writing for the Court, Chief Justice Burger noted: 



* the Court has expressed sensitivity as to whether a reetriction or requirement 

'''"' ' '' tpuudon exerted by a government on a newnwper to print that 

otherwise print. The clear implication has been that any such 

compulsion to publish that which "reason" tells them should not be published is u 



constitutional. A responsible press is on undoubtedly a deairable goal, but press re- 
sponsibility is not mandated by the Constitution, and like many other virtues, it 
cannot be legislated. 

In ita comment on the Florida law, the Supreme Court noted 
that if the right of access statute were allowed to stand, "* * * edi- 
tors mucht well conclude that the safe course is to avoid controver- 
sy." "(^vemment-enforced right of access inescapably 'dampens 
tjne vigor and limits the variety of public debate'." 

As all of you are also well aware, in 1969, the same Court in the 
case of Red Lion limited the first amendment ri^ts of broadcast- 
ers under the so-called scarcity rationale. When tied Lion was de- 
cided, there were 6,581 radio stations and 854 television stations li- 
censed in the United States. As of June 30 last year, there were 
4,720 AM broadcfisting stations alone, 3,441 commercittl FM sta- 
tions, and 844 commercial television stations. In addition, there 
were 1,091 FM educational radio stations, 172 educational UHF TV 
stations, and 111 VHF stations. That iigures out to an addition of 
some 3,000 outlets of communication. This is not to mention the 

Eroliferation of low-power television and direct broadcasting sate- 
tes, the growth of ciable television, multipoint distribution service, 
and other new technol<^e6 which are being made rapidly available 
to more and more consumers. 

The technolt^cal revolution has clearly knocked the props from 
imder the scarcity cu-gument. Millions of American homes now 
have the ability to receive material which is electronically pub- 
lished. With the emergence of electronic publishing, it becomes in- 
crefisingly difficult for regulators to distinguish between print and 
broadcast journalism. 

It is the position of the American Society of Newspaper Editors 
that the fact that something is transmitted electronically does not 
change the basic nature of its content from one that weis transmit- 
ted by print. Consider this hypothetical case, which you touched 
upon earlier. Senator, in order to ^asp the dangers to our historic 
freedoms wrapped up in this question. 

What if a newspaper with pages written and made up in New 
York were beamed by satellite, an unregulated common carrier, to 
local cable distributors perhaps franchised eis common carriers 
with extensive coverage of one candidate in a Federal election but 
not of his rival, clearly covered in broadcasting by the equal time 
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rule. Ck>u](l the underexposed candidate Intimately demand equal 
time of the newspaper? Is it easy, as Richard Neustadt reminded a 
recent conference on this subject, to dismiss the candidate's hypo- 
thetical complaint as absurd on its face. 

But read the law, It isn't at all clear. 

By resolution of its board of directors, the American Society of 
Newspaper Editors has called for the extension of full flrst amend- 
ment rights to all forms of media. It is the sincere belief of ASNE 
ihat the increasing numbers of media voices will insure the pub- 
lic's ability to be addressed, in the words of Judge Learned Hand, 
by a multitude of tongues. 

That wise professor of the Meissachusetts Institute of Technology, 
Professor Pool, whom you cited earlier, ofTers sound advice in thiB 
r^ard. In reforming meliorism applied to problems created by 
technological change, the impulse, he observed, is to license and 
r^ulate the flow of information as it is bom. It takes courage to 
permit technolc^cal change without government shelter. 

Rather than seeking to assure balance, fairness, and access in 
tiie media through government intervention and r^ulation, the 
public policy should be eiimed at removing regulatory impediments 
to the growth imd operation of all facets of the media, allowing 
each to compete with the others in both an economic and an infor- 
mation sense. This is clearly America's first amendment tradition. 

Professor Emerson from Yale believes that two aspects of tiie 
new technology are of paramount importance for the future of the 
first amendment. One concerns the bretikdown of traditional differ- 
ences in First amendment law between print and electronics. The 
other is the potential for wider access by diverse individuals and 
groups to the mass media. 

"Chi the face of it," he says, "it would appear that the grounds 
for invoking first eunendment electronic law — the scarcity of physi- 
cal facilities for communication — will largely disappear as a conse- 
quence of the new technology. If this be true, then first amendment 
principles would certainly restrict governmental intervention in 
the Bjrstem as to matters of engineering and measures to limit mo- 
nopoly." 

As Professer Emerson rect^nizes, the new technology creates vir- 
tually unlimited access to the means of communication. However, 
he further recognizes that the increased exercise of first amend- 
ment rights will not come about automatically, and that positive 
steps to achieve the result will have to be taken. 

It is in recognition of this need as set forth in Senate bill 1917 
that ASNE supports legislation intended to remove the statutory 
basis for the stvcalled fairness doctrine and other restrictions on 
the freedom of the electronic press. 

As you, Senator Packwood, said upon introduction of this bill last 
Octol>er. "The public is best served when there is a free flow of di- 
verse ideas. The public is badly served when the Government pro- 
hibits the free flow of diverse ideas." 

It is our view that all media are entitled to first amendment pro- 
tection. A first amendment robust enough for the age of electronifi- 
cation must indeed be a seamless garment. 

Thank you. 



ib. Google 



The Chairman. The hypothetical that you propose it is not very 
hypotheticeil any more. The use of satellites and local cable is hap- 
pening now. 

I think what would happen under the present taw is that cable 
would <juit carrying your columns. They are not going to get them- 
selves into a hassle with the FCC if you happen to send out a 
column about Jesse Jackson or Gary Hart and does not mention all 
of the other candidates equally. 

Now, that clearly is not benefitting the public when cable refuses 
to cany any of it for fear of legal hassels, and that is basically the 
situation you have now. 

Does Scripps-Howard own broadcast properties? 

Mr. Burleigh. It sure does. 

The Chairman. In your experience was the statement of Mr. Sit- 
trick and the testimony of Mr. Morton about the relative cost of 
properties accurate? This is roughly what they say: In any given 
market, assuming you have a successful newspaper, to purchase 
the newspaper will probably cost more than to purchase the suc- 
cessful radio station or the successful television station. 

Mr. Burleigh. From my limited knowledge I am sure that is cor- 
rect. 

The ChairbiIAn. And if you mean economic scarcity, daily news- 
papers are scarce, not radio and television stations. If you have a 
given amount of money and you vrant to reach people in the com- 
munity, you can more easily by a radio stetion or a television sta- 
tion than you can ^ the newspaper. 

Mr. Burleigh. Iliat is correct. But, of course, as I think the 
number of newspapers has decreased, you find newspapers being 
more open to points of view than was nistorically the case in the 
days 01 the partisan press where it carried only its own political 
coloration Euid nothing else. 

The Chairman. Those were in the days when the press was ex- 
tremely limited. There was not a handful — eight dailies at the time 
of the drafting of the constitution. I think Dr. Smith said 26 week- 
lies. So even though they were scarce then, in no way were they 
unbiased. It was indeed a very biased press, deliberately so. 

Mr. Burleigh. I think you ceui make a good historic case for the 
press being less biased and more fair today than at any time in our 
history. 

The CHAnUiiAN. Having read some of the publications prior to 
the time of the adoption of the Constitution and having read some 
more on the issue of slavery just prior to the election of Lincoln, 
tiiere is no question there is not a paper today — not the National 
Enquirer, not any paper — that can hold a candle to some of the vit- 
riolic stotements that appeared in some of our earlier papers. It 
was clearly known to our founders. 

Well, I have no more questions, Mr. Burleigh. I can tell you how 
much I appreciate having the American Society of Newspaper Edi- 
tors testify in favor of this. If this legislation is going to pass, it is 
imperative that a broad spectrum of credible orgemizations support 
it, and indeed they do. 

As I indicated earlier, any group that wants to testify in opposi- 
tion we will let testify. What I have found so far is that the oppo- 
nents are either groups that are quite liberal or quite conservative 
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Jfoning hands in this case, or groups that have a particular reli- 
gious or ethnic concern who want to testiiy. But so far, the broad 
center of this counti|y— publishers, editors, broadceisters, cable, 
teachers, professional journalists— all have said the time has come 
to remove what some of them question ever needed to be to begin 
with. Tliey certainly can find no justification for it now. 

Mr. Burleigh. Let me assure you that you will fmd every color- 
ation of opinion among the editors I represent. 

The Chairman. I find that interesting. When I say the American 
Society of Newspaper Editors supports the bill, I realize it is an or- 
ganizational support, and you wUl have some editors who do not 
agree. But there are some broadcasters who do not agree with this 
position, and I understand why. 

To the extent that you have the protection of the fairness doc- 
trine, you can use it as a cover for avoiding controversial issues. 
There are some broadcasters who are perfectly happy with their 
programing and would just as soon not be involved in anything 
controversial. And it is easier to say that the Government ^11 not 
let me do it than to say I do not want to do it. 

Thank you very much. I appreciate it. 

Mr. BuKLEiOH. Thank you. 

^The statement follows:] 

^TAtniKNT or WnxiAH Burldgh, Vick-Pkuidknt and Gknkral Editobial 
Manaobr, ScRtPPS-HowARD Ncwspafibs 

Mr. duiimsD, membera of the committee, I appreciate the mnoTtuni^ to appear 
before ymi today on bdialf of the of the Amencao Socie^ of Newipaper Eauon. 

ASNe ia a naomi-wide pnrftaadonal organiiatioii of almoat 900 peraona who bold 
poaitiona aa directing editors of daily newapapera throu^iout the united Statee. The 
purpoaea of the Sode^, which waa Rninded over fifty yeara ago, include the mainte- 
nance of "the dignity and rights of the profeesion" and the ongoing reaponaibilitjr to 
improve the manner in which the journalism profeasion camea out its reaponaibil- 
"^" 'Tt providing an unfettered and effective prees in the service of the American 



I is committed to the proposition that, pursuant to the First AmwMlmant, 
uie press has an oUigMiMi to provide the dtiienry of this countiy with complete 
repcMts of the afifolra of Government— be they executive, legislative, or Judicial. For 
"in a society in which each individual has but limited bme and reeourcea with 
which to obaerve at drat hand the operatims of his government, he reliM necessari- 
ly upon the press to bring him in convenient form the facts at tboae operationa." 
Cox Bmadauting Corp. vTCbAn, 420 U.S. 469, 491 (197G). 

Tim print meiua in this countiy has long en^cmd the basic freedom as set forth in 
the Tint Amendment to our Constitution, which states so simp^ and so eloquently, 
"" - - - - IT the press." 
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should not hesitBte a moment to pr^er the latter. 

The view of the importance of the liberty of the press was not unique to Tltomas 
Jefferson and hia republican friends. FedOTalist Jotm Maiahall, reaponding to Tal- 
hyrand's reciueat that the United Statee government take measures to curb anti- 
n«Bch publicly in the press, stated: 

"The genius of the Constitution and the opinions of the people of the United 



S the bulwark of their liberty, which the government contemplates with awftil 
raveranoe and would approach tmly with the most cautioua circumspection, there is 
BO ofie of which the impwtance is more deeply impressed on the public nund than 
the liberty of the preas. That this liberty is Mten carried to ezceaa, that it has some- 
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jret been diacovered. Perhaps it is evil and inseparable from the good with which it 
IB allied; perhaps it is a shoot which cannot be stripped from the stalk without 
wounding vitally the plant from which it is torn. However desirable those measures 
might be which might correct without enslaving the press, they have never yet been 
devised in America. No regulations exist which enable the government to suppress 
whatever calumnies or invectives any individual may choose to offer to the public 
eye; or to publish such calumnies and invectives otherwise than by a legal proeecu- 
tion in courts which alike are open to all who consider themselves as ii^urecl." 

However, with all of these strong statements concerning a free press it was not 
until 1974 that the Supreme Court of the United States, in Miami Herald v. Tor- 
nillo, 418 U.S. 241, unanimously ruled that a Florida statute which granted a "right 
tli reply" to a candidate for nomimation for election who was assailed r^arding nis 
personal character or official record bj anv newspaper was unconstitutional. Chief 
Justice Burger, writing for the Court, statea: 

"We see that beginnning with Associated Press, supra, the Court has expresaed 
•ensitivity as to whether a restriction or requirement constituted the compulsion ex- 
erted by government on a newspaper to print that which it would not otherwise 
print. The clear implication has been that any such a compulsion to publish that 
which 'reason' tells them should not be published is unconstitutional. A responsible 
press is an undoubtedly desirable goal, but press responsibility is not manoated by 
the Constitution and like many other virtues, it cannot be legiidated." 

It is interesting to note that the Supreme Court of the United States, in ita com- 
ment on the Florida statute, stated: 

"Faced with the penalties that would accrue to any newspaper which published 
news or commenta^ arguably within the reach of the right-access statute, editors 
might well conclude that the safe course is to avoid controversy. Therefore, under 
the operation of the Florida statute, political and electoral coverage would be blunt- 
ed or reduced. Govemment«nforced right of access inescapably 'dampens the vigor 
and limita the variety of public debate ." New York Company v. Sullivan, 376 U.S. 
at 279. 

The Court also cited its previous opinion of 1966. Mills v. Alabama, 384 U.S. 214, 
218, stating: 

"There is practically universal agreement that a m^or purpose of [the First] 
Amendment was to protect the free discussion of govemmenUd affairs. lUs of 
course included discussion of candidates . . ." 

As all of you are aware, in 1969 the Supreme Court in the case of Red Lion 
Bmadeaating v. FCC 395 U.S. 367. limited the First Amendment rights of broadcast- 
en under the so-called "scarcity rationale", Ilie Court held that due to the scarcity 
of broadcast frequencies, "government is permitted Xo put restraint on licensees in 
fovor of others whose views should be expressed in this unique medium. . . It is the 
ri^t of viewers and listeners, not the right of broadcasters, which is paramount." 

As of June 30, 1983, there were 4,720 AM broadcast sUtions, 3,441 commercial 
FM statiuis, and 844 television stations. There were also 1,091 FM educational radio 
stations, 172 educational UHF TV stations, and 111 VHF TV stations. 

ASNE is also aware of the proliferations of Low Power Television and Direct 
Broadcast Satellites, the grovrth of cable television, Multi-Point Distribution Service 
(HDS), and other new technologies which are presently available to consumers and 
are rapid^ becoming available to even more. Millions of American homes now have 
the availuiili^ to receive material which is "electronically published". With this 
emergence of electronic publishing", it becomes increasingly difficult for r^ulatora 
to distinguish between pnnt and broadcast journalism. ASNE submits that the fact 
»>..» ~<Q,ething is transmitted electronically does not change the basic nature of its 
t from when it was transmitted by print 
G has by reaolution of its Board of Direc 
First Amendment rights to all forms of media. 

It is the sincere belief of the American Society of Newspaper E^tors that the in- 
creasing numbers of media "voices" will ensure the public's ability to be addressed, 
in the words of Judge Learned Hand, by a "multitude of tongues". 

Recently "niomas I. Bmerson, Frofeeeor Emeritus at Yale I«w School, was award- 
ed the First Amendment Defender award bv Catholic University of American Law 
School's Institute for Communication Law Sadies, Recognized as a leading author- 
i^ on the First Amendment and often cited in Supreme Court opinions. Professor 
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Borahip of the press, and to permit assemblies in the public halls or demonstrations 
in the streets. 

Professor Enwreon goes on to state: 

"Partly as a result of the First Amendment and ita accompanying body of law, 
George Orwell's '1984' has not come to pass in the United States. 

"When the Pirvt Amendment was drafted at the end of the eighteenth century, 
the chief form of euression consisted of the printed press, meetings, demonstra- 
tions, and the like. During the course of this country radio and television came to 
play a prominent role. At the present time the system of freedom of expression ha* 
been revolutionized by the development of radically new modes of communication. 
These include (»ble television, satellites, microwaves, optical fibers, computers, fac- 
similes, video tapes, and many similar devices. Two aspecta of this new technology 
are of panunount importance for the future of the First Amendment. One concerns 
the breakdown of tradition^ differences in First Amendment law between the print 
media and the electronic media. The other is the potential for wider access, by di- 
verse individuals and groups, to the mass media. 

"As First Amendment law has developed there has emerged a significant differ- 
ence in the d^ree of governmental control allowed over the traditional print media 
and the newer electronic media. The older forms of communication vajoy, at least in 
theory, a somewhat higher decree of protection from governmental interference. Re- 
strictions upon the content Of communication, with some exceptions for libel, ob- 
scenity, advocacy of law violation and the like, are forbidden. Time, place, and 
manner of control are limited, by and lane, to thoee necessary to provide physical 
accommodation for com|)eting interesla. Special procedural doctrines, such as the 
rule against prior restramt, are applied witn some degree of firmness. All in all, the 
print media are constitutionally well entrenched. 

"The same does not apply, at least to the same d^ree, to the electronic- 
He went on to state; "One impact of the revolution in technology is the mer^ng 
of the print and electronic modes of communication." 

He further states: "On the face of it, however, it would appear that the grounds 
for invoking First Amendment electronic law — the scaroity of physical facilities for 
communication — will largely disappear as a consequence of the new technology. If 
this be true, then First Amendment principles would certainly restrict governmen- 
tal intervention in the system as to matters of engineering and measures to limit 
monopoly." 

As ProfesBor Emerwm recognized, the new technology creates virtually unlimited 
access to the means of communication. He further recognizes tliat the increased ex- 
ercise of First Amendment rights will not come about autematically and that posi- 
tive steps to acliieve that result will have to be taken. 

It is with a recognition of this concept as set forth ir 
legislation intendsd te remove the statutory basis for tl . 
and other restrictions on the freedom of the electronic press. We do not comment oi 
other provisions of the Bill. 

Aa you, Senator Packwood, said upon introduction of this bill on October 3, 1983; 
"The pubUc is best served when there is a free flow of diverse ideas. The public ia 
badly served when the government prohibits the &ee flow of badly served when the 
government prohibits the free flow <» diverse ideas." 

Again, te quote T^Mimas Jefferson, "our liberty depends in freedom of the preas, 
and that cannot be limited without being lost." 

It is our view that all media are entitled to First Amendment protections. 

The Chaieuan. Now we will hear from Mr. Robert Lewis, repre- 
senting the Society of Professional Journalists, more commonly 
known to the public as Sigma Delta Chi. 

Good morning. Good to see you again. 

STATEMENT OF ROBERT LEWIS, ON BEHALF OF THE SOCIETY OF 
PROFESSIONAL JOURNALISTS, SIGMA DELTA CHI, ACCOMPA- 
NIED BY BRUCE W. SANFORD, COUNSEL 

Mr. Lewis. Thank you, Mr. Chairman, for providing this opportu- 
nity to comment on your bill which would eliminate the amficial 
distinction that now exists between the first amendment rights of 
broadcast and print journalists. 
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My name is Bob Lewis. Accompanying me is Bruce W. Sanford of 
Baker & Hostetler, the first amendment counsel for the Society of 
Professional Journalists, Sigma Delta Chi. 

I have been a working reporter, first in my home State of Michi- 
gan and then here in Washington as a correspondent for Newhouse 
newspapers, for the past 28 years. In addition, due to my profes- 
flionaJ interest in this issue, I am national secretary of the Society 
o{ Professional Journalists and was 6 years chairman of its Free- 
dom of Information Committee. 

The society, formed in 1909, is the largest organization of jour- 
nalists in the United States and represents the views of both broad- 
cast and print journalists. On behalf of its 24,000 members, the so- 
ciety has for a number of years opposed the effects of section 
812(aX7) and section 315 of the Communications Act of 1934 on the 
content of broadcast news programing. In fact, at our national con- 
vention in San Francisco last fall, the society passed a resolution, 
which I have attached to my statement, ui^ing the repeal of the 
fairness doctrine. 

Mr. Chairman, in the interest of brevity, I would like to offer 
this statement for the record, and I will just highlight several 
points in it. 

The Chairman. The statement will be in the record in full. 

Mr. Lewis. Mr. Chairman, you are to be applauded for your per- 
sistent efforts to end Government r^ulation of the content of rsidio 
and television programing. The society supports you in this effort. 

We believe that the time has long since come to extend the first 
amendment's guarantee of our free press to broadcast journalism. 
The Hrst amendment does not distinguish between broadcast and 
newspaper journalists, yet broadcasters have long been denied the 
same free press rights as their counterparts in the print media. 

And in uie last analysis, this lack of freedom is realty most detri- 
mental to the American public. As working journalists, we have no 
doubt that a government-imposed regulation of broadcast content 
stifles debate and prevents the American people from being fully 
informed. 

Attempts to insure that news and public ftffairs programing are 
fair or objective strike at the heart of the public interest and at an 
active press engaged in information collection and dissemination. 
As Walter Cronkite has observed, "Broadcast news today is not 
free. Because it is operated by an industry that is beholden to the 
government for its right to eust, its freedom has been curtailed by 
fiat, by assumption and by intimidation and harassment." 

Even the most basic premise underlying government r^ulation 
of broadcasting — the scarcity of available broadcast frequencies — is 
no longer valid- This committee received testimony in the 97th 
Congress, as it did from previous witnesses today, that technologi- 
cal aidvances have rendered this rationale obsolete. 

It is Etlso a fact that teday in the United States there are far 
more broadcfist outlets than newspapers. This recent oimmunica- 
tions revolution should convince Congress, the Federal Communica- 
tions Commission, and most importantly, the American people, 
that freeing broadcasters from their Government shackles would 
increase the outlets for diverse points of view in public debate. 
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The governmental regulation of broadcasters, as manifested in 
the fairness doctrine and personal attack and editorializing rules, 
has a tremendous effect on the content of infonnation broadcast. 

Furthermore the society urges this committee to explore the 
effect of these regulations on the technol(^cal advances that will 
Boon allow even newspapers to be transmitted electronically. 
Within a decade or two, we are told, all communications may be by 
electronic means. Newspapers as we know them could be a thing of 
the past. So the question is raised: Do the laws we discuss today 
mean that newspapers distributed electronically will come under 
r^ulation by the government? We fear they might, and this pro- 
vides an even greater impetus to amend the Communications Act 
of 1934, as you did in S. 1917. 

We believe that the fairness doctrine does not encourage robust 
debate; it stifles it. Under this doctrine, broadcasters are required 
to afford reasonable opportunities for the broadcast of opposing 
viewpoints. Now that may sound fine in theory, but after years m 
experience, there can be no doubt that the fairness doctrine has 
failed in practice to stimulate free expression of diverse ideas. And 
the bottom line is that the fairness doctrine gives the Government 
the ability to manipulate the requirements of fairness and balance 
as a means of penalizing disfavored broadcasters. 

Under current law the Government can, and often does, detei^ 
mine the issues raised in a particular broadcast, whether they con- 
stitute controversial issues of public importance and whether the 
broadcaster's presentation has been balanced. 

This invitation to abuse by the Government is incompatible, we 
feel, with the first amendment. The media, whether broadcast or 
print, must be free to tell the truth as it sees it without the threat 
<^ Government interference. By requiring fairness and balance in 
all news and public {iffairs programing, the doctrine substitutes the 
Federal Communications Commission as a kind of supereditor for 
the journalist. Intervention by the Commission in the name of fair- 
ness is in direct contravention with the principle of editorial free- 
dom embodied in the first amendment. 

A licensee who does not seek controversy and who sticks to 
bland, nonissue-oriented programinK is safe, while the broadcaster 
who presents controversy is apt to oe stripped of his license or at 
least faced with the threat of high 1^^ fees to defend himself 
before the Federal Communications Commission. 

I think it is unfortunate, Mr. Chairman, that something with the 
nice-sounding name of the fairness doctrine has been Imposed on 
the broadcast media of this country for some half a century. To be 
against the fairness doctrine almost makes one think that he is 
going to be in favor of being unfair, and that is certainly not the 

I would like to submit a copy of the society's ethics cede which 
among many, many other provisions calls for fairness, and objectiv- 
ity in news coverage. This is the code that is voluntarily subscribed 
to by both our members and many journalists who are not mem- 
bers of the society. 

I think it is reasonable to ask the question: If the fairness doc- 
trine is repealed, what would keep broadcasters fair? I think the 
answer to that is tiiat these very same forces moving newspapers 
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and print journalists to be fair, to seek objectivity and to balance 
coverage would also come into play in the broadcast area. After all, 
we are fdl in a very competitive meu-ketplace. I do not think there 
is much of a market for subjective, biased, prejudiced, slanted re- 
porting whether it be broadcast or print. The market will dictate 
fairness, if nothing else. 

I also realize that as a reporter in Wiuhiiigton for a number of 
years covering the political process that this is a very controversial 
proposal. Members of Congress who have been in public life and 
who deal with the press on a daily hasis frequently express oppora- 
tion to removing what they see as a protection for people in public 
life. And as in all fx>litical processes, I think you may nave to look 
for some kind of middle ground, a compromise ground. 

We are in favor of repeal of Uie fairness doctrine. We also realize 
that there may be some compromise that may have to be accepted 
short of full repeal. One obvious compromise would be a trial, dbvi- 
ously, if the fairness doctrine is repealed, a future Congress can re- 
impose it. But if the fairness doctrine were set aside for a 2-, 3-, 4- 
year period in which we could all — all the American people and 
Congress — see how broadcasters operate without this kind of re-i 
straint, we could see whether there are problems that are not fore- 
seen. That may be one way of getting the support you need to pass 
this le^lation. 

In view of this counterproductive experience with Government 
reflation of broadcast content and in the name of fairness, the So- 
ciety of Professional Journalists concludes that now is t^e time to 
reamrm the centrtil mefining of the first amendment — in other 
words, to reaffirm, as the Supreme Court said in New York Times 
V. Sullivan, "a profound national commitment to the principles 
that debate on public issues should be uninhibited, robust, and 
wide open." 

We uive Congress to pass S. 1917. Now is the time to ^t Govern- 
ment off the back of the first amendment and thereby insure that 
the first amendment means the same thing for newscasters as for 
newspapers. The public deserves the same benefits of a free press 
when it listens to the news as when it reeids the news. 

The Chairman. I can understand why an incumbent would not 
want to change the present rules. First, if we are going to allow 
radio euid television to attack us the way newspapers do editorially 
on occasion, we probably will not like that. At the moment they 
maybe reluctant to do so because they are stuck with the fairness 
doctrine. 

As far as the equal time rules are concerned, clearly they beneHt 
the incumbent. We are newsworthy, so radio and television can 
cover us in their news progreuns. That does not count for equal 
time. But if we appear on something other than a news event, then 
they have to give all of our opponents equal time. There normally 
is not just one opponent any longer; you will have a couple of liber- 
tarian or other candidates, plus a write-in candidate and maybe 
two or three other minor candidates, and you have to give them all 
equal time. 

Well, the natural tendency under those circumstances is to do 
nothing, which is clearly to the benefit of the incumbent. We noi^ 
mally are more newsworthy and therefore get more news coverage. 
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and we normally have more name familiari^ than the challengers. 
So anything that causes a broadcaster not to cover all of us equally 
is to the benefit of the incumbent. 

So I can understand why there might be a political desire not to 
change these regulations. The present system protects us. 

Second, in terme of the public debates, at least before the FCC 
revised their rules, the argument was well, presidential candidates 
will get covered, and they will have debates because they will be 
sponsored by the League of Women Voters or Rotary, or whoever 
may sponsor them, and they can be covered as a news event. And 
that is, therefore, not covered by equal time. 

I am more really concerned about the races for auditor, and sher- 
iff, and county oimmissioner, and city council, where you have infi- 
nitely more candidates running than you do running for President 
or running for the Senate. However, in the State of Washington re- 
cently when Senator Evans was in the primary and up for reelec- 
tion, there were 31 canididates — I cannot recall whether there were 
13 Republicans and 18 Democrats seeking the nomination or the 
other way around. 

Now, what station in its right mind is going to sponsor a debate 
with 31 candidates, of whom only 4 or 6 by any news judgment had 
any viability as candidates? And that is roughly the way the print 
press covered them. You had Senator Evans and his principal 
Democratic challenger who were newsworthy. You had a couple of 
others who were possibly newsworthy, and the rest were more or 
less given slight coverage, based upon their position. 

But in the broadcast realm, from the st^dpoint of any kind of 
coverage other than news coverage, they just do not cover them. 
You are not going to have a debate with seven candidates for sher- 
iff, of whom only two or three are viable candidates, or for auditor. 
The equal time rule does not help the public at all. What it does is 
keep any of the candidates off of rsidio-sponsored debates or televi- 
sion-sponsored debates. Your only alternative is, therefore, if you 
are a radio broadcaster, to go to the candidates' fair, and I can un- 
derstand why they are not covered. 

First, they start with the lower ranked candidates and work up 
to the higher ranked CEindidates in hopes of holding the audience. 
By the time they get to the higher ranked candidates it is 11 or 
11:30 at night, Emd as each succeeding wave of candidates ftnishes, 
they and their supporters leave, until you are left with the sponsor- 
ing organization and the candidates, the campaign managers and 
family. If you are goit^ to cover all of that live, you are out of your 
mind. 

So ftt>m a news standpoint or an e<jual time standpoint— the last 
way you attempt to cover local races is to decide you will give all of 
tiie candidates 3 or 5 minutes to do em ad. Sometimes the stations 
will even pay the production costs of the ad. Then they will run 
them all back to back to back to back to back to back on Sunday at 
8 or 9 at night until you are bleary from loolung at the succession 
of public service ads a the local television station, and the public 
again pays no attention. 

For the life of me I cannot find any value in the equal time rules 
or the fairness doctrine or most of uie other content doctrines we 
have, on how the public is protected. 
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Mr. Lewis. There is a scarcity factor in this issue, and what is 
scarce is prime time; and because of that broadcasters have to exer- 
cise editorial judgment on how to — who are the major candidates, 
what candidates shall be taken seriously, what candidates are run- 
ning for other reasons. 

And as you have just so well pointed out, the equal time provi- 
sion works to disallow the broadcaster to exercise t^iat kind of edi* 
torial judgment that we in the print press do every day. 

The CHAimiAN. I'm not sure but I would wager that several of 
the networks, if not all of them, are faced with problems even now 
about equal time in terms of their coverage of the eight principal 
Democratic candidates, because there is, again, a multitude of can> 
didates seeking the Democratic nomination who have filed in New 
Hampshire but are not being covered. And I will bet you an)rthing 
there are at least some complaints by those candidates. Yet again, 
by any rational stretch of the imagination, you in the print press 
do not regard them as serious candidates. You cannot find their 
names very often in your columns. 

So, again, I try to think to myself how is the public benefited? Do 
tiiey get more news because of this? They do not. They get less 
news than they otherwise would get because of the doctrines. 

Do they get more serious editorials and coverage of controversial 
issues from the television stations than they would otherwise get? 
No; they get less serious ones and routine ones, the motherhood 
and child abuse ones. Perhaps if a station is reeilly daring, one in- 
volving triiffic signals. But if you mean are they going to editorial* 
ize on Lebanon or El Salvador, very, very seldom. 

I have no more questions. I appreciate very much your waiting 
this long to testify. 

Mr. Lewis. Thank you, Mr. Chairman. 

[The statement follows:] 



Thank you, Mr. Chairman and members of the committee for providiiw tbii op- 
portunity to comment on this bill which would eliminate the artificial dutinction 
that now exists between the Pint Amendment rights of broadcast and print joumal- 
iata. 

Mr name is Bob Lewis. Accompanying me here today is Bruce W. Sanford of 
Baker & Hostetler, the First Amendment Counsel of the Society of ProfMsiMial 
Journalists, Sigma Delta Chi. I have been a working reporter, nrst in my home 
state of Michi^n and then here in Washington, for the put 28 year*. In adiution to 
my professional interest in tliis subject, I am National Socmtary of the Society of 
ProKsrional Journalists and was for six years chairman of its Freedom of Infonna- 
ticm Committee. The Society, formed in 1909, is the largest organization of Journal- 
ists in the United States and represents the views of both broadcast and prmt jour- 
nalists. The Society, on behalf of its 24,000 members, has long opposed the deliter- 
ious effects of Section 312(aX7) and 315 of the Communications Act of 1934 on the 
content of broadcast news programmine. In fact, the SPJ, SDX national convention 
in San Francisco last November passed a resolution, which I have attached, ui^ing 
repeal of the Fairness Doctrine. 

Mr. Chairman, you are to be applauded for your persistent efforts to end govern- 
ment regulation of the content of radio and television programming, llie Society 
Bumorts you in this effort. We believe that the time has lon^ since come to extend 
the Firvt Amendment's guarantee of a free press to broadcast journalists. 

The First Amendment does not distinguish between broadcast and newspaper 
joumalistH. Yet broadcaaten have long been denied the same free press rights as 
their counterparts in the print media. In the last analvsis, this lack of freedom is 
really moat detrimental to the American public. As working journalists, we have no 
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doubt that gjoverament-iinpoMd regulation of broodcaat content stifles debate and 
prevents the American people from being ftilly informed. 

Regulation of broadcast content runs against our tradition of distrustiiig govern- 
ment action in the name of free expresBion. Attempts to ensure that news and 
puUic affairs programs are "fair" or "objective" strike at the heart of the public 
interest in an active press enga^d in information collection and dissemination. As 
Walter Cronkite has observed: "Broadcast news today is not free. Because it is oper- 
ated by an industry that is beholden to the government for its right to exist, its 
ft«edom has been curtailed by fiat, by assumption, and by intimidation and harass- 
Even the basic premise underlying governmental r^ulation of broadcasting — the 
scarcity of available broadcast fi^uencies— is no longer valid. This committee re- 
ceived conclusive testimony in its hearings during the 97th Ctmgreas that technolog- 
ical advances have rendered this rationale ofaaolete. It is also a fact that today in 
the United States there are far more broadcast outlets (8^1 radio stations and 
1,046 television stations) than newspapers (1,800 daily). This recent conununicatiCHis 
revolution should convince Congress, the Federal Communications Commission and 
the American people that frtiiang broadcasters from their governmental shackles 
would exponentially increase the outlets for diverse points <^ view in the pubUc 
debate. 

The govenunental r^ulation of broedcaBtera, as manifested in the Faimeaa Doo- 
bine, personal attack and editoralizing rules, all have a tremendous effect on the 
content of information broadcast. The Society u^pee this committee to explore the 
effect of these regulations on the technological advances that will soon allow even 
newspapera to be transmitted electronically. Within a dec- ft; or two, we are told, all 
communications will be by electronic media. Newspapeis as we know them could be 
a thing of the past. Do the laws we discuss today mean that newspeperB distributed 
electrMiically will come under r^ulation by the government? We fear it might, and 
this provides an even greater impetus to amend Qie Communications Act of 1934 as 
provided in S. 1917. AUow me now, Mr. Chairman, to analyze briefly the regulations 
the Society urges Congress to change. 

•na FAiunss doctrine 

lite SocieW believes that the Fairness Doctrine doee not encourage robust ddMite, 
it stifles it. Under this Doctrine, broadcasters are required to afford reasonable op- 
portunities for the broadcast of opposing viewpoints. This sounds fine in theory but, 
after years of experience, there can be no doubt that the Fairness Doctrine has 
foiled in practice to stimulate free expression of diverse ideas. The Commission has 
implemented the Doctrine by (1) investigating individual fairness complaints alleg- 
ing the discusrion <^ only one ^le of an issue of public importance, and (2) review- 
ing the broadcaster's overall "fairness" performance in licMise renewal proceedings. 

Not infrequently, the FCC has launched detailed investdcstions into a broadcast- 
er's performance on a speciflc issue. Even thotigh the broeocaster is often vindicat- 
ed, UM expense of the inquiry can be stsacering. Moreover, the FOC has ruled that 
speciHc programs did, in fact, violate the Doctrine and has ordered the broadcaster 
to pr e s e nt an opposing viewpoint, llie Commission has twice in recent years im- 
posed its most severe sanction and revoked station licenses for failure to meet fair- 
ness obligations. 

llie bottom line is that the Fairness Doctrine gives the government the ability to 
manipulate the requirements of "fairness" and ^>alance" as means of covertly pe- 
nalizing disfavored broadcasters. Under current law, the government can and often 
does determine, without procedural constraints, the issues raised in a particular 
broadcast, whether they constitute controversial issues of public importance, and 
whether the broadcaster's preseatation has been "balanced." This invitation to 
abuss the discretion left in government is incompatible with the First Amendment 
The press, whether broadcast or print, must be free to tell the truth as it sees it 
without the threat of governmental interference. 

Hie PCC's record of enforcing the Fairness Doctrine is one of arbitrariness. This 
ability of the Fairness Doctrine to take different substantive forms is also contrary 
to Fust Amendment policy. A broadcast journalist is never quite sure when the 
Commission might decide to alter its method of ertforcement, and the government 
can also manipulate the requirements of the Doctrine to suit its purposes. 

The Fairness Doctrine is a direct regulation of broadcast content. By requiring 
"fairness" and "balance" in all news and public af&iis programming, the Doctrine 
substitutes the Commission for the journalist as a kind of super-editor." Interven- 
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tion by the Commiaaion here in the name of faimese ia in direct contravention with 
the principle of editorial freedom embodied in the First Amendment. 

As Supreme Court Juatice William 0. Douglaa once wrote: "The fairness doctrine 
has no place in our Fiiat Amendment r^ime. It pute the head of the camel inside 
the tent and enables admin iatration after administration to toy with TV or radio in 
order to serve ita sordid or its benevolent enda." 

In an attempt to remove itself from interference in the day-to-day function of edi- 
tors, the Commiaaion has sought to cive broadcasters subatantial latitude by making 
a determination of reasonable "good faith" at license renewal. The Commission has 
announced that it r^anls "strict adherence" to the Fairness Doctrine as the single 
moat important requirement of operation in the public intereat— "the sine qua non 
for grant of renewal of license." This process also serves as a substantial deterrent 
to the exercise of editorial discretion, eapecially the presentation of controversial in- 
formation. Because the "good faith" of the broadcaster is often measured by the 
number of complaints received, the more airtime a broadcaater devotea to controver- 
sial issues, the more he ia likely to be called to account at license renewal. The land- 
mark WXITR case,' the first license revocation ever baaed on Fairness Doctrine vio- 
lations, involved a broadcaater who r^ularly devoted almoat the entire broadcaat 
day to the discussion of controversial issues. The lesaon of WXUR is certainly anti- 
thetical to the goals of the First Amendment: A licensee who does not seek contro- 
versy and sticks to bland, non-issue oriented programming is "safe" while the broad- 
caater who presenta controversy is apt to be stripped of his license. 

EnrroaiAuziNG Aim pbbsonal attack bulks 

Let me non turn, Mr. Chairman, to two outgrowths of the Faimeaa Doctrine — the 
Editorializing Rule and the Personal Attack Rule. The Editorializing Rule requires 
a broadcaster who endorsee or opposes a candidate for public office over the air- 
waves to notify and ofTer reply time in the same manner. Under the Editorializing 
Rule, the broadcaster must complete the notification procedure within 24 hours of 
the broadcast. 

Under the Personal Attack Rule, the broadcaater who "attacks" an individual or 
group during the presentation of a "controversial issue of public importance" must, 
within one week of the broadcast, notify the person or group of the time and date of 
the broadcast, furnish a tape or transcript of the attack, and offer the individual or 
group reasonable opportunity to respond. 

Both rules are extremely vague and leave considerable discretion in the hands of 
government. The personal attack obligation is only triggered during the discussion 
of "controversial issues of public importance," which is defmed in each case by the 
government. The government retains broad power to determine what constitutes a 

personal attack" on a case-by-case basis. A broadcaster who violates the rule is re- 
quired to provide "reasonable" response time, with "reasonable" tieing interpreted 
by the govenuneDt. It ia not difHcidt to see the potential for arbitrary enforcement 
intierent in the regulation. The Editorializing Rule is equally vague in its rP~'-"- 
"'"' . . - . ~-." .... i _.. .^ these n'"" *" — ■" — 



Like the Fairness Doctrine, these rules operate directly on the content of pro- 
gramming. Such a mechanism inherently operates as a limiting influence upon the 
editorial discretion of the broadcast journalist by forcing him to consider these rules 
in making programming judgments. In addition, by requiring the broadcaater to re- 
linquish valuuile airtime to an outsider, a more serious potential penalty for a dis- 
favored exercise of discretion is exacted. 

Ironically, the United States Supreme Court has upheld these rules for broadcast- 
ers yet struck down a regulation almost identical to the Personal Attack Rule that 
affected newspapers.* It is time to recopiize that there is simply no logical differ- 
ence between newspaper space and airtime and printing and broadcasting costs in 
terms of the penalty imposed on the exercise of Journalistic discretion. 

The ramifications of this chilling effect are a diminution of the amount of pro- 
gramming dealing with controversial issues. If endorsement of a political candidate 
will lead to an oUigation to provide time to all other candidates far the same office, 
the probability is that there will be no diacuaaion of the merits of any candidate. 
TIh result is that a regulation intended to facilitate the discussion of diverse views 

>Sea Bmndyuiine-Maia Line Radio v. FCC 4TS, F.Zd 16 (D.Q Cir.X cert, denied, 412 U.S. 922 
(1972). 
■ Miami Htmld Publishing Co. v. Tomilh, 418 VS. 241, 266 (19T4J. 
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reeultfl inatead in the discussion of no views at all. Similarly, if critical discusrion ot 
controveisial issues leads to an obligation to present opposing spokesmen, broadcast- 
en considering showcasing unorthodox views will be discouragKl from doing so. 



Allow me to sum up, Mr. Chairman. In view of this counter-productive experience 
with government r^ulation of broadcast content in the name of "fairness, the So- 
ciety of Profession^ Journalists, Sigma Delta Chi believe that now is the time to 
reaffirm the "central meaning" of the First Amendment; in other words our "pro- 
found national commitment to the principle that debate on public iasues should be 
uninhibited, robust and wide-open." ' We urge Congress to pass S. 1917, Now is the 
time to get government off the back of the First Amendment, and thereby ensure 
that the First Amendment means the same thing for newscasts as for newspapers. 
The public deserves the same beneflts of a free press when it listens to the news as 
when it reads it. 

The Chairman. Now we will conclude with a panel representing 
the Association for Education in Journalism and Mass Communica- 
tion. As I said earlier, that translates as the deans emd the teachers 
of the schools of Journalism in the United States. We have Dean 
Richard Cole from the School of Journalism at North Carolina; 
Prof. Vernon Stone, the director of the School of Journalism at 
Southern Illinois; Prof. Bill Chamberlaia, School of Journalism of 
the University of North Carolina; and Prof Willard Rowland. 

Do you want to go in that order? 

Detm Cole, go right ahead. 

STATEMENT OF DEAN RICHARD COLE, SCHOOL OF JOURNAU3H, 
UNIVERSITY OF NORTH CAROLINA (CHAPEL HILL), ON 
BEHALF OF THE ASSOCIATION FOR EDUCATION IN JOURNAL- 
ISM AND MASS COMMUNICATIONS, ACCOMPANIED BY PROFES- 
SOR VERNON STONE, DIRECTOR, SCHOOL OF JOURNALISM, 
SOUTHERN ILLINOIS UNIVERSITY; PROFESSOR BILL CHAM- 
RERUN, SCHOOL OF JOURNALISM, UNIVERSITY OF NORTH 
CAROLINA (CHAPEL HILL); AND DR WILLARD D. ROWLAND, 
ASSISTANT PROFESSOR OF COMMUNICATIONS, UNIVERSITY OF 
ILLINOIS 

Mr. Cole. Good morning. 
T am here representii^ AEJMC because I was its president in 



I would like to do two things very briefly: tell you a little about 
AEJMC imd its interest in the Freedom of Expression Act; and 
present you with a resolution that was passed by our organizati<m 
at ita last convention. 

AEJMC is composed of aiq>roximately 1,800 professors of journal- 
ism and mass communication all across the United States with 
some members in Canada, Mexico, and several other countries. 
Without doubt, it is the leading association of professors in our 
field. 

The interests of members range widely: from basic newspaper 
writing throu^ all of the different meiss media institutions them- 
selves, to international communication and many other areas, to 
quite esoteric research in communication theory and methodology. 

* Mne r«nk TVnw* «. SuJIunn, ST6 U A 264. 270 (1964). 
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Many of our members are keenly interested in mass communica- 
tion law and in broadcasting regulation, and they have conducted a 
wealth of research in those areas. 

This is the pertinent resolution that was passed at the 66th 
annual convention of AEJMC at Or^on State University on 
August 9, 1983. 

Bacognizins that the growth and coavergence of technologies for the delivei^ of 
information do not change the easential nature of conununicationB in a free society, 
AEJMC reaffirms that the public interest is best served where freedom fVom eon- 
tent r^pitation is protected from undue economic, government and social control, 
ngardlees of the means by which information ie disseminated. A&JMC welcomes 
the (^portunity for ita membeis to work with Congress in developing a comprehen- 
sive communication policy that promotes freedom H ezpreaaion. 

That is the official position of AEJMC. That is, we as a scholarly 
organization support the concept of minimizing any limitations on 
freedom of expression and in general of extending traditional first 
amendment rights to all communication media. We have not taken 
a position on particular provisions of the Freedom of Ebcpression 
Act now being considered. 

Unfortunately, the current AEJMC president, Dr. Everette 
Dennis, dean of the School of Journalism at the University of 
Oregon, cannot be here today, but he has written a letter to iSena- 
tor Packwood about the Premom of Expression Act. 

Three of our members are here today to speak about the pro- 
posed l^islation. Dr. Vernon Stone, on my right, director of the 
School of Journalism at Southern Illinois University at Carbondale, 
is a distinguished researcher. He will speak in favor of the legisla- 
tion and report some pertinent results of research he has conduct- 
ed. 

Then Dr. Bill Chamberlin will summarize the viewpoints of 
AEJMC members about the l^pslation. Dr. Chamberlin is chair- 
man of AEJMC's Committee on Professional Freedom of Responsi- 
bility, and he is on the faculty of the School of Journalism at the 
Univereity of North Carolina at Chapel Hill. 

Dr. Willard Rewltrnd, assistant professor of communications at 
University of Illinois, jointly prepared the testimony that Dr. 
Chamberlin will deliver. 

Thank you. 

The Chaihman. Thank you. 



Mr. Stone. Mr. Chairman, I will summarize my prepared state- 
ment. 

The Freedom of Elzpression Act would help bring broadcast r^u- 
lation up to date, as did a name chaise, for the old Association for 
Education in Journalism. It is now the Association for Education in 
Journalism and Meiss Communication. 

In education, as I believe it should be with the first amendment, 
the press meeuis mass media of communication, electronic as well 
as print. The big question is what is broadcasting. 

You mentioned the southern Illinois cable stetions. One in par- 
ticular. Metropolis, HI., is a city where the weekly newspaper also 
puts its stories on the cable sj^tem, video as well as print, for ex- 
actly the same stories. And lon^ before cable television, jointly 
owned newspapers and radio stations were using carbon copies of 
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each other's newB stories for identical content— again, press free- 
dom in one case; Government control in the other. 

Even if there were no first amendment problems, content control 
is no longer needed, if it ever was. It tends to get in the way of the 
great mc^ority of reporters, editors, and others who are dedicated 
to fairness and responsibility and content. They have their own 
fairness doctrine, not a Government r^ulation, but a professional 
ethic. 

As has been pointed out by Senator Goldwater and others, re- 
porters are also human beings, but content control I believe under- 
estimates education and practice in journalism. Students in our 
schools of journalism and mass communication are taught ethics 
fmd social responsibility in their courses. Most students internalize 
those values. A survey of our journalism mfgors at Southern Illi- 
nois University last summer found that practically all considered 
ettiics a crucial part of their training. The m^ority even said that 
our separate course on mass media ethics should be required 
rather than elective. I am pleased to see a good turnout of students 
at this hearing today. 

There is evidence of growing professionalism in broadcast joui^ 
nalism. Reporters and others have more education than they did a 
few years ago. A national survey in 1982 showed that the majority 
of radio and TV news directors were college graduates. That had 
not been so when a similar survey was conducted 10 years earlier. 

Also indicating greater professionalism, membership in the Radio 
and Television News Directors Association, the principal organiza- 
tion for better broadcast journalism, has more than doubled in 
recent years. 

Now, as an educator and former working journalist, I am critical 
of mass media content. I find that local broadcast and print jour- 
nalists are often sloppy, but almost always they are fair. Inese 
bn»dcast professionals could do a better job without Government 
surveillance. Controls on content are disfunctional, and they tend 
to chill the reporting of the controversial. A survey of news direc- 
tors found that the fairness doctrine was creating problems in the 
news operations of 25 pereent of the TV stations in 1982. That 
means that in one of every four stations, regulation was more than 
a chilling presence, it was a problem actually getting in the way of 
television's efforts to serve the public. Broadcast news directors 
and others can provide examples. 

The concerns that broadcasters might abuse greater freedom if it 
were given to them have proved unfounded in most cases. The par- 
tial deregulation of radio in 1981 permitted stations to cut back on 
news if they wished, but a nationttl survey a year later found that 
most radio stations were doing at least as much news as before de- 
r^^lation. The same survey failed to show anv relationship be- 
tween deregulation and the amount of money that radio stations 
spent on their news operations. Mmt cutbacks in radio news, where 
they occurred, appeared to come from the economy rather than 
from deregulation. 

In closing, I mi^ht say that financially, broadcast news is in good 
health, and that is another reason it does not need content r^ula- 
tion. In the early days of TV news, news was a public service but a 
financial loser at most stations. Now, as the survey data show. 
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news pays its way at practically all TV stations and two-thirds of 
the radio stations around the country. From the start, news has 
sold newspapers. Now it is also the big monesmtaker in local televi- 
sion and much of radio. 

The public has developed an appetite for TV and radio news, and 
they operate in a competitive marketplace. As Senator Goldwater 
noted, when a station fails to serve the public, audiences can acti- 
vate a self-correcting process with the touch of a dial, and when au- 
diences speak, advertisers listen. 

Content control of the electronic media of communication under- 
estimates broadcasters, the public and the free marketplace. 

Thank you. 

[The statement follows:] 

SrATKHEin' OF Vkrnon a. Stone, DiKBc?ros, School or Jouknaubu, Southern Illi- 
nois UNivBBSiTy, ON Behalf of the Association fob Education in Journalism 
AND Mass Coiucunication 

The Freedom of Ezpreeeion Act would help briiiE broadcast regulRtion up to date, 
BB did a name change for the old Awociation for Education in Journalism, which is 
now the Association for Education in Journalism and Mass Communication. In edu- 
cation, as it should be with the First Amendment, the press today means the mass 
media of communication, electronic sa welt as print. A Communications Act which 
denies First Amendment protection to television and radio is as out of date as a 
school that still teaches only newspaper journalism. 

Ttie convergence of technologies for the delivery of information has blurred old 
distinctions. For example, in Metropolis, 111., the weekly newspaper also puts its sto- 
ries on a cable channel. Many other cable systems show newspaper stories as video. 
And long before cable television, jointly owned newspapers and radio stations were 
using each other's carbon copies of news stories. For identical content, there's press 
freedom in one case and government control in the other. 

The First Amendment provides sufficient basis for S. I9I7. But even if there were 
no constitutional problem, content control of broadcasting has outlived any need 
there may once have been. Today it only tends to get in the way of that great major- 
ity of reporters, editors and others who are dedicated to fairness and responsibility 
in content They have their own fairness doctrine, not a government regulation but 
a ^tifessional ethic. 

Students in schools of journalism and mass communication and in the sometimes 
separate departments of radio-television are exposed to matters of ethics and social 
responsibility in a number of courses. Most students internalize those values. A 
survey of journalism majors at Southern Illinois University last summer found that 
they consider ethics a crucial part of their training. The majority even said that the 
school's separate course on mass media ethics should be required rather than elec- 
tive. That high regard for ethics and responsible communication will be carried to 
their jobs. 

Iliere is evidence of growing professionalism in broadcast journalism. Reporters 
and others have more education than a few years ago. A national survey which I 
conducted in 1982 showed that the majority of radio and TV news directors were 
college graduat«s. That had not been so when I did a similar survey 10 years earher. 
(In 1982, 76 percent of the TV news directors and 56 percent of the radio news direc- 
tors held college degrees, compared to 57 percent of the TV and 38 percent of the 
radio news directors surveyea in 1972. See; Vernon A. Stone, "Then and New", 
RTNDA Communicator, Vol. 37, October 1983, pp. 28-30.) Also indicating greater 
professionalism, membeithip in the Radio-Television News Directors Association, 
the principal organization for better broadcast journalism, has more than doubled in 
recent years. 

As an educator and former working journalist, I am critical of mass media con- 
tent. I fmd that local broadcast and prmt journalists are often a sloppv hut almost 
always fair. For example, 1 am annoyed when a reporter for a local TV Station con- 
sistently refers to Kentucky Governor Martha La^e Collins in subsequent refer- 
ence as "Mrs." Collins, not "Governor" Collins or just "the governor", aa was done 
for John Youn^ Brown. But to the station's credit, its coverage of last year's gubu^ 
natorial campaign in Kentucky was fair and unbiased. Such was the case, I believe, 
not because of the Fairness Itoctrine, but because most reporters and editors >ub- 
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•cribe to fidmeM and, bcsidea, the atatioa wants Democrats and Republicans alike 
to watch its news pragramB. 

Broadcast proftesionals ooutd do a better job without government aurveillance of 
content. Controls on content are dysfunctional in that ttiej tend to chill the report- 
ing of the controveTsial. My 1982 survey of the nation's news directan also found 
that the Fairness Doctrine was creating problems in the news operations of 25 pei^ 
cent of the TV stations. At one of evei^ four Btations. regulation was more tluui a 
diiUing |>rcaence, it was a problem getting in the way of television's efTorts to serve 
the ptwlic. Broadcast news directors can provide numerous examples. 

Concerns that broadcastera would abuse greater freedom if it was given to them 



tion. (See Vernon Stone, "Deregulatior 
May 1983, pp. 10-11.) 

"nie same survey failed to show a relationship between der^EulatioD and the 
amount of money radio stations spend on their news operations. Twenty percent 
said they were spending less on news in 1982 than a year earlier, but it also turned 
out that advertising revenue was down for 15 percent of the stations. Moot of the 
cutbacks in radio news appeared to come from the economy rather than deregula- 
tion. (See Vernon A. Stone, "Survey ReconfirmB News Pays Its Way," RTNDA Com- 
municator, Vol. 37, June 1983, pp. 20-21.) 

Financially, broadcast news is in good health, and that's another reason it does 
not need content r^ulation. When I was workin|; in TV news in the 1950s and early 
1960s, news was a public service but a financial loser at most stations. Now, as 
■bown by my data, news pay* its way at two4hirds of the radio stations and nearly 
all TV rtations. From the s^rt, news has sold newspapers. Now, it's the big money 
maker in local television and much of radio. "Hie public has developed an appetite 
for TV and radio news, and the marketplace is competitive. When a station fails to 
serve the public, audiences can activate a self-rightmg process with the touch of a 
dial. When audiences so speak, advertisers listen. 

In summary, content control of electronic media of communication underesti- 
mates broadcasters, the public and the free marketplace. 

The Chaihman. Thank you. 

Gentlemen, go right ahead. 

Mr. Chahberun. Senator, thank you for inviting representatives 
of AEJMC to the hearings. Dr. Rowumd and I head 2 of the several 
AEJMC committees eind divisions, including 200 to 300 scholars 
concerned with the topic under consideration by your committee 
today. 

Indeed, the two of us have been asked to say that many of our 
members are willing to share their expertise as you tiy to develop 
a satisfactory communications policy for this country. An^ of us on 
the panel this morning, as well as our current president, Ev 
Dennis, can supply you with the names of scholars willing to con- 
tribute information and ideas. 

Many of these people, but not certainly all of them, would sxree 
with the statements made by Professor Stone today. The members 
of AEJMC believe in a free flow of information and ideas repre- 
senting as many social, economic and political viewpoints as possi- 
ble. But the AEJMC resolution before you is somewhat different 
from those of many media orgEinizations because it focuses more 
broadly on a variety of potential limitations to free expression. 
Many AEJMC members believe the issue of free expression in- 
volves more than simply a question of government intervention 
into media content. Tney beheve that factors other than govern- 
ment can sometimes restrict information flow and therefore must 
be taken into consideration during the policymfiking process. 

Conventional wisdom would have us all believe that a media 
syBtem affected by no government regulation whatsoever would 
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provide the most diverse range of expreesion. However, many of us 
who study the mass media know that our current system, based on 
the commercial marketplace, specializes in producing an enormous 
quantity of information palatable to a mass audience. Our system 
is not as effective in providing widespread dissemination of infor- 
mation about minority lifestyles and concerns, ideas from the ex- 
treme ends of the political spectrum, and sophisticated analyses on 
a wide ran^ of topics. 

And I might say, the extreme rhetoric of 18tb-century newspa- 
pers that we were hearing about this morning did not take place 
under a commercial marketplace sjrstem. The newspapers then 
were funded by the political parties. 

Mr. Chairman, most men end women working in the mass media 
are conscientiously trying to provide adequate and accurate infoi> 
mation about the Nation and the world. But there are many com- 

Slex factors affecting the world view presented in the mass media. 
tedia decisionmeikerB continue to be predominantly white, middle 
class, and male, and it would be amazing if their products did not 
reflect their experience and perceptions. They are working within 
a system that emphasizes information that can be eiisily acquired, 
rapidly prepared, and attractively packaged. They have limited re- 
sources at their disposal. All of these factors affect their products, a 
fact that has been extensively documented by a number of commu- 
nications scholars. 

A widespread assumption during the last few years is that the 
heralded new communications technologies will overcome the limi- 
tations of the conventional mass media overnight. However, a 
growing body of research and analgia is banning to surest that 
the new technologies may not provide a better distribution of infor- 
mation from a more diverse variety of sources. In general, more 
radio and television outlets only mean more of the same kind <^ 
information and entertainment progreimming. Cable so far has 
been able to do little more than replicate the kinds of prt^am- 
ming already presented on television. The new technologies of 
direct broadcast satellites and multipoint distribution systems are 
seemingly intent on duplicating what is already provide on cable. 

Yes, tms Nation's mass media are less directly controlled by Gov- 
ernment than in other countries. However, communications and 
cultural research teaches us that media in every society operate 
within the context of their own political, social, economic and ideo- 
logical environment. Research has documented that the American 
media, no less them media anywhere else, reflect dominant beliefs 
and values. 

Therefore, manv members of AEJMC believe it is important to 
underscore that tne issue of freedom of expression raises complex- 
ities beyond the question of government regulation. Policymtucers 
need to be alert to the variety of difficulties inherent in the notion 
of adopting policies that allow for a maximum diversity of ideas. 

Most, if not all, of the members of AEJMC want to minimize gov- 
ernment control of meiss media content. Many believe that manv if 
not all of the attempts at content control, such as the fairness doc- 
trine, have been historically ineffective and have the potential to 
be destructive of first amendment values. Yet there are also many 
members who believe that the nature of electronic media justifies 
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public interest considerations such as the requirements to provide 
prMraming that may not otherwise be disseminated. 

The AEJMC resolution suggests that, at the very least, you as 
policymakers should keep in mind ways of encouraging a me and 
full flow of information that do not require direct oversi^t of 
media content. I am aware that this subject is not the direct focus 
of these hearings, but we believe that the consideration is relevant. 

In other words, while you are considering the elimination of 
broadcast and cable content controls, you ought to keep in mind 
that there are policy options other thsui direct content regulation 
to help ensure diversity of ideas. Options thought to be worth^r of 
consideration by many, options already mentioned in the continu- 
ing debate over the revision of our communications policy, include 
increased support of public television cmd radio; more effective use 
of the broadcast spectrum, as has been discuBsed this morning; 
some form of effective access to community cable systems; in- 
creased opportunities for cable and broadcast ownership by minori- 
ties; restrictions on media concentration; and limitations on undue 
cross ownership. 

In a scholarly organization such as ours, there are as many ideas 
as there EU'e members. No resolution or spokesman can speak for 
everyone. Yet the AEJMC resolution su^eats that content regula- 
tion should be minimized at the same time that policymakers i»v 
attention to other approaches, structural mechanisms if you will, 
that can help ensure a wide open public debate on all significant 
issues. 

The members of AEJMC are thankful that you are giving careful 
consideration to issues of free expression, euid we appreciate the 
fact that you are seeking the views of those of us who make it our 
occupation to study the mass media. 

[The statement follows:] 

Joint Statkhent or WnjjAif F. Chambkrun, Ph. D., Associatk PmomsoB, School 

OP JouKNALinf , UmvBBsnr or North Cakolina at Chapel Hill and Wolaks D. 

Rowland, Jk., Ph. D., Absirant pRomsoK, Invmtu'I'e pok ComfUNiCATiONS Re- 

BARCH, UNivKBgrnr or Illinois. Urbana-Champaion 

Fiist, we thank the Committee for invitins reprceentativea of the Aasociation feu- 
Education in Joumaliam and Mass Communication to theee hearings. As you know 
tnm our current President, Elverette Dennis, and ^m the remarks of our colleague 
and immediate past President, Richard Cole, our organiiation consists of nearly 
1,800 academics who teach and conduct research on a wide array of communication 
issues in universities and collies throughout North America. As such there is 
among the AEJMC membership a good d^ of interest and expertise on such mat- 
ters as press and media history; the social impact of modern communications; media 
institutions, law, and behavior; professional skills, responsibilities and ethics and 
emerging communication technologies and policy. Therefore, the questions of media 
regulation and freedom of expression which are wrapped up in S, 1917 and are 
under consideration by your committee today are r^ular concerns of several of the 
AEJMC committees and diviBions, and it is as repreeentativee of two of thoee groups 
that we were asked to participate on this panel. 

Indeed, the two of us have been asked to inform you that many of our members 
are willing to share their expertise as you try to develop a satisfactory communica- 
tions policy for this country. Anv of us on the panel this morning, as well as Presi- 
dent Dennis, can supply you with the names of acholare willing to contribute infor- 
mation and ideas. 

But our primary assignment here is to explain and elaborate on the terms of the 
resolution passed by the AEJMC member^p at its 198S Convention in Corvallis 



and put before you today by Dean Cole. Further, we want to relate that explanation 



to observations about S. 
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A careful reading of the resolution will demonstrate that it differs subtlv, but sig- 
nificantly, from apparently similar resolutions passed by a number of industry 
media organizations represented in these hearings. The heart of the resolution, as 
amended on the floor of the convention, states that "the public interest is best 
served where freedom from content regulation is protected from undue economic, 
government and social control regardless of the means by which information is dis- 
seminated." The emphasis is added here to highlight the language that was added 
when the resolution was debated. 

The wording of the amendment is perhaps somewhat awkward, showing the hai- 
ards of a(tjusting sensitive language on the floor of a convention session, but it accu- 
rately represents the concerns of the AEJMC membership. The amendment was de- 
signed to indicate that while the members of AEJMC believe in the need to enhanoe 
the free flow of information and ideas, they also believe that the issue of free ez- 
preesion involves fsr more than the question of government intervention into media 
content. They believe that many factors other than government can, and do, restrict 
information flow, and must be taken into consideration during the polky-making 
process. While there would be considerable support among AEJMC mcnnbers for the 
specific changes in the CommunicationB Act provided for in Section 4 of S. 1917, 
many others would be reluctant to endorse such provisions unequivocally, absent 
some clear policy recognition of the many other factors— principally social and eco- 
nomic — that constrain mass media information production and diBsemination. Many 
AEJMC scholars would be quick to note a number of the difficulties that commum- 
cation research is finding in several of the current key assumptions underlying this 
bill, as well as in other attempts to rewrite the Communications Act. In li^t of 
such problems, many of our colleagues would prefer to <--^-> -■ 

1917 Ued to other positive public pdicy steps designed ti 
in the electronic media environment. 

In order to explain these concerns and cautions let us address several of the fmd- 
ings and assumptions in the bill. 



Sec, 2(1) ai^ee that "free and unregulated media are essential to a democratic 
society." This is a conventional and usually unremarkable assertion, appealing to 
fundamental American values. It invokes the generally unassailable faith in the 
freedoms believed to exist in the press and other forms of expression unencumbered 
by governmental regulation. Yet implicit in that view is a relatively narrow, albeit 
old, concept of media freedom. It focuses exclusively on the problem of media re- 
strictions posed by action of the state. That is. of course, a particularly venerable 
eighteenth century view of the problem of individual, religious, and press * - ' 
in society. But as such it ignores nearly two hundred years of subsequent ei 
and insight that demonstrate that the problem of maintaining freedom is fi 
complicated than merely constructing protections against government. 

For one thing we now understand that no medium, not even the American press, 
is truly free in any absolute sense. No matter how independent of government, even 
the boldest of newspapers is a product of its time and place. The moat conscientious 

Eublishers and reporters are constrained by general values, beliefs, and habits in- 
erent in the social and political system of which they are a part. They live in, and 



reflect, the essential, commonly-held mythologies of their age and communis, 
meaning that they are able to recognize as fact and truth only those events and 
ideas which their culture validates as such. Thus, for instance, the American press 
is imbued with certain professional and ethical standards. Yet the more we study 
the history of the American media Uie more we come to observe how such values 
are the products of the ideology, social conditions, and economic factors of the 
period when the^ emerged.' 

Further, it is mcreasingly ap(|arent that there are powerful orranizational and in- 
stitutional constraints at work in the operations of uie press and mass media. Ccm- 
siderable recent communication research has been devoted to this topic, demonstrat- 
Uijc for instance how the demands of a competitive commercial marketplace, special- 
izmg in producing an enormous quantity of information and entertfunment fbr a 
general audience, leads to mass production techniques that limit the freedom of 
action by professionals working within them. Most men and women in the mass 
media are conscientiouslv trymg to provide adequate and accurate information 
about the nation and world. But they are bound by the conditions under which th^ 

\ Social History of American 
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must work — a Byetem that emphasizee information that can be easily acquired, rap- 
idly prepared, and attractively packaged. They have limited reeourcee at their dis- 
poaal, and roust cope with limitations on the apace and time available for the pres- 
entation of their work. They are also who they are—still predominantly white, 
middle-claas, and male. Altogether than, these factora have autetantial influence on 
the world-views, range, and depth of what they can produce.* 

A coroUaty point here — and one that is crucial In light of the historical perspec- 
tives regularly and uncritically being presented in these hearings — is the need to 
recognize the extent of change in our general socioeconomic order since the found- 
ing ^ OUT republic. The images of economic and political activity — and therefore of 
press role and needs— reflected in the Constitution and its first ten amendments 
were baaed on a peculiarly libertarian, Jeffersonian model of small towns, closely 
knit communities of commonly shared values and experience. In their wildest 
dreams not even the Federalists could have contemplated the emergence of Uie 
hi^y complex, centralized, and eipanaive social and economic order that accompa- 
nied the growth of industrialization and urbanization during the nineteenth centu- 
ry. In thia light the attempt by many in these hearings to project how the Constitu- 
tional Convention would have handled the electronic media is futile — and perhaps 
even counterproductive to those inviting such guesswork. For to speculate about 
what the founding fathers would have done with the F^rst Amendment had they but 
known about faroadcaHting is simply to invite speculation about how tlie entire Con- 
stitution and Bill of Rights might have been rewritten had the drafters had any re- 
alistic inkling of the extent and complexity of all the other changes to come. 

"nierefore, as we approach the turn of the twenty-firat centui?, the problem of 
freedom turns out to oe far more complicated, both philosophical^ and practically, 
than it was at the end of the eighteenth century. Developing public policy for com- 
munications must take into account all these factors, recognizing the mj^iad ways 
in which the conditions of nwdem life challenge many of the assumptions of an ear- 
lier age. In trying to interpret traditional values in light of contemporary conditions 
we must recognize that such a process is fought with contradictions and that, in rec- 
ognition of tnoae complexities, appropriate public policy in communications might 
nave to go beyond simple doctrines of restriction on government. 



Sec. 2 (2) of S. 191T argues that there is "no longer a scarcity of ouUeta for elec- 
tronic communications," and considerably testimony to tliat effect has been present- 
ed today and in previous hearings. The implication of that argument is, of course, 
that with the intreduction of so many new technologies— cable, satellites, low power 
television, cassettes, cellular radio, personal computers, fiber optics, and so on — the 
conditions of spectrum scarcity that underl^ the ori^nal bnuulcasting legislation 
no longerpertain. 

nie difnculty with this assumption is that it misinterprets a trend towards less 
Bcard^ at an accomplished fact. Clearly there are now available many more chan- 
nels for electronic information dissemination— for some pec^le in some places. But 
the feet remains that many such opportunities are expensive and not universally 
available. For example, cable is not a reality in 60 percent of American households. 
Further, nearly two-tlurds of the cable systems in the country remain capable of 
delivering only 12 channels or less.' 

In the case of the use of the broadcast portion of the spectrum, the grant oT a 
license remains a monopoly privil^^ to use a particular frequency. Often, there are 
two or more parties interested in using a specified part of the spectrum. Several 
^pee of assignments are far more valuable than others. The licensing process re- 
quira a selection decision hy some public authority. Hie government is, and will 
continue to be for a long time, responsible for choosing some applicant over another. 

*niere an many comoelliiig ■tudiea along these lines. Among sonie of the most inlarastiiu 
an Philip Hliott. ^Tbe Hakine of a Television Series: A Ceu Study in the Sodology of CuF 
t«ne," (London: Constable, 19T2>, Edward J. Epat^, "News Fiwn Nowbsn: Tslerisioti and the 

News" (New Yoit V " ' " '—r - - — -.- -- _. . . 
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" (London: Constable, 19T2>, Edward J. Epat^, "News Fiwn Nowbsn: Tslerisioti and the 
l" (New Yort Vintaae Books, 1974^ Itoibert J. Cans, "Dedding What's NewK A Studv of 
Evening News, NBC Nightly Newi, Newsweek and Time" (New York: Pantheon, 1970); 
«i.._t___ „.._,. ' - »: A Study in the Cionstruttion of Reidtt] "" " 

■ in James S. Ettema and D. Charles 4 
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Given the substantial vested interests in the current cooditiona there will be no «n- 
gineering solution U> the canditions that reotrict entry into nutjar market, hi^ier 
power VHF-TV and AM radio. Even when means for spectrum expansion ore devel- 
oped, OS in LFTV or relay satellitaa for coble or DBS, one finds demand outatripi^iig 
supijy. For instance, the POC can accommodate only a portion of ell the apptirant* 
for LPTV, and, in trying to relieve the pressure for satellite space, it is already 
having to reduce geostationary orbit separatioas. 
Preaently, then, and fbr the foreoeeable future, apectnun abundance ensts only in 



CHILUNQ EmtCT 



Sec. 2 (5) contends that "regulation of the content of information transmitted by 
the electronic media chills the editorial diacretJon of thoae media and causea oeli- 
censoi^p, thereto dampening the vigor and limit.itig the variety of public ddtiate." 
There is a long and ultimate^ intractable debate on this issue. The propmenla vt 



Cropoaitu 
<jthe 



I the anecdotal evidence and literature adduced in theae hearings and else- 
«4ieT«.* We are not insensitive to the concerns of sincere broadcast journalists and, 
reflecting the differences of view on this issue among our AEJUC colleagues, the 



two of us are not in total agreement on it either. Without neoeasarily trying to r 
■olve our own difFerencee, we do agree that there are equally sincere and remimui- 
ble of^tonenta to Ute chilling effect argument* Some of tboae come from unlikely 



, _a from within the commercial broadcasting industoy itself, arguing that 

the content rules have in foct woriud to increase public access and that such a 
dictum as the fairness doctrine can be seen "not [as] a restraint M) the flrst Amend- 
ment — but [as] a stimulus to it" and "not as censorship." * 

Whether or not one agrees with the latter observation, we should note that it la 
related to Uiat aspect of communication reaearch which, as suggested above, ob- 
serves the extent of self-censorship implicit in the very structural forms and eco- 
nomic bases of the media. From this perspective the problem is, again, more comi>li- 
cated than that of government intervention and raises the issue of what public in- 
terest [nroblems there might yet remain in the focus, range, and adequacy of elec- 
tronic media content once the provisions of S. 1917 were adopted. Theae points also 
bear directly on the following section. 

ACCU8 AND DIVKKSm 

Sec. 2 (6) asserts that eliminating content reflation in the electronic media "will 
provide die moet effective protection for the right of the public to receive suitable 
accees to a variety of ideas and experiences." This provision is, of course, built on 
another assumption that is never explicitly stated m this bill but which certainly 
lies squarely underneath it, as it doM for various of the other attempts to revise the 
communications legislation and to ratify the current deregulatory polidea of the 
FCC. That assumption is that through deregulation, the encouragement of new tech- 
nologies, ( ' ......... r.-- 

urketpla 



■Within the Kholatly Utarature one notes two parltcularly iiuightful diieuMuma, Fred 
Fnendly, "Tba Good Ouys, the Bad Oun and the Pint AmendmeDt: Prra Speech n. FunMS* in 
Broadeaating" (New Yorli; Vintage. 19TT) and Benno C. Schmidt, Jr., "Freedom of the Prev -n. 
Public Accev" (New York: Praeger. 1976). 

* Chirrent examples will apparmtly be heard in later Maeioiu of theae hearings. Representa- 
tive of nmilar views over tlM yean would be the testimony of luch obaerven as Robert L, 
Shayon (in explainiiw hii aide c2 hia NAEB debate with Richani Jenklna), Everett Parker, and 
Hemy Oeller m baaiinci on a atuch earlier vBisum of auch "broadeaating and (int amendment" 
legillation, U,S. Senate, Cbmmittee on Commerce, Subcommittee on Communicationa, Faineaa 
Doctrine, Hearing (94,1), Arail-Hi^ 1976. 

■Ilwae remarks were delivered 1^ Daniel I- Ritchie, (Suirman and Chief Executive Officer of 
Oroup W, WHtint^HMSS Broadeaating and Cable, Inc., ea pert of the Fint Annual Everett 
Parker Lecture on Ethlca in TBlecommunicationa in New York aty on September 9. 1983. See 
"Promlaes to Keep: Broadcasting and the Public Interest." Acceaa, Noa. 161-162, September/Oc- 
tober 1983. He abo arguea then that naponaible braedcaslen are alraedy in effect meeting or 
exceeding the content regulations and that their elimination could actually work against Ma- 
tiona' alHllty lo maintjin (ueh aervlce. 
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nw difficult bne ia that the evidMice for this assumption ia tenuous. Host of the 
Bupport for the propoaitiMi ia speculative. It is based upon such other problematic 
aaaumptions as Um end-of-ecardty doctrine, and it ignoree certain historical and 
continuing realitiea about the nature of American communicationB — realities which 
have always militated against precisely the marketplace preeuppoaition and wiikh 
peniat within the new policy envinmmmt The historical prdalem ha* been that 
there never has been a free and opea maricetplace in induatrialiMd communica- 
tions, and there ia little convincing data that one is now etnei^ing. Long before the 
riae of broadcasting and the paaaage of OKnmunicatim legialation, the pmy oo and 
industrial characteristics at Amnican mass media and telecommunications had 
been well establisbed in a commercial, centralizing, maas production, nationally syn- 
dicated ("netnTOrk") pattern iriiich subsequent legislation and regulation lar^y 
ratified.' llMae conditions are ao well entrenched that in sinte of all the eurrait 
policy efforta to introduce new technologiee and competin{[ partiee, the ultimate eoa- 
aaquMicee for electronic media content and aervicee, as ^lurtapoaed against all the 
expectations and promises, appear limited and disappointing. In general, more radio 
and televiaion outlets seem only to mean more of tne same kind of entertainment 
and informsilion programming. Cable ao far has been able to do little more than r^- 
licate the kinds « programnung already presented on tolevisimi or in film theaters, 
and the thrust of mudi of the currant cable franchiae negotiations and servioe 
duinges is to cut back predaelv m the new, diverse, and interactive channels origi- 
nally touted as thnr margin of significant difforence. Hie technologiee of multipoiBt 
distribution servioe end mrect broadcast satellites are likewise constrained largdy 
to duplicating what is provided on cable. 

iMre ia a growinE body of communication reaearch dealing with these issues. 
Tliis work variously documents the problems of such things as the economic forces 
irtiich even in deregulated radio mcourage considerable duplication of existing 
forms of servioe rather than distinctly di^rent program and information forms, 
ud the tendency in industoy and policy making dwate to confuse increases in num- 
bers ot channels with increases in range of content* When commercial radio lioen- 
sses find it more profitable to become tne third or fourth station in a city to <rf!er an 
■gjntianj format rather than to cultivate a whole new service form, when the fled^ 
ling second national cable news channel (SNC) can be purchased by the first (CNN) 
fbr the sole purpose of eliminating competition, and when all the other aspects of 
concentration and crossownership persist across the foct of the American maaa 
media and talecommunicaUoiu envinmment, the proqiects for delivery ot the iqien, 
fteely competing maiketplace of communications, including "suitable access to a «»• 
rie^ of ideas and experiences," seem as remote as ever. To be sure, as used in tbeae 
debataa, terms such as diverai^, adequacy, and quality of acceas and information 
are like the proveibial beauty— th^ rest in the eye of the beholder. While that 
clearly is a OToblem for the critics of current policy trends, it is no leas so fi>r their 
proponents. It is insufficient merely to appeal to Ubertarian prindplee without ac- 
cepting the burden of demonstrating more specifically just how well the new trends 
are working. 

OONCLUaON 

In view of tbeae observations about assumptions behind S. 1917, many of our cd- 
leagues in communication reaearch are not content with its single-mmded focus, 
^ley would suggeat that aeveral of the old principles and models of social, economic, 
and cultural activi^ no longer work in quite tne simple way that many current 
Gommunications policy propoaals imagine. Additionally, they are acutely consdoua 
cf the broader framewoAM communications policy debate of which this bill is rnily 



' For Ueatmenu of two Mparate, but ultimately cloMly intemlalad central ■ 
Cimmnilia^ian," Autumn 1982. ^:4; 114-136; and Dan Schiller, "Teiematica uid' Goremmant" 



■minieaaoni rasulator; end u^dative polic; scti^ty, iM'Willard D. Rawland. Jr., "nte Tronm 
V DeiAcatioiii Racent Tranda ui Communications Legulation and Policy-Msking," "Journal of 



(NoriRMd, NJ.; /Mtx. 

*For macuaaian of tbaaa iaauea aee, Tliaodora Glaaaer, "Competition and Diveraitj 
Ila<Uo Fortnats: Le^ and Stmetural imuet," "Journal of Broadcaating" (fbrthr~— - — 
Ldlnc, "DaragulatwD and the Dream of Diveni^." "Journal of Communication, . . 
82:4: 1M-1T8; and VS. Houae, Commlttaa on Energy and Commerce, Subcommittee 



a the l^lacmnmunications IndustiT." Maioritr Staff Report, (9T,U No- 
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origincUy to have been coomdvred altofsttwr in a complex pattern ot tradeofb that 
would have recogniiad a number of tM limitations iliiiriiwirrt here and would have 
UwTsfore protected many public Krvice needa that would otherwiae be ignored, 
'nwy have noticed how, instead, during recent yean all the aeparated regulatory, 
judicial, and legislative proceedings hvn been broken apart into a series of piece- 
meal actions that have tended primarily to support the needs of certain interested 
putiea and to abrorate the understandinp that many thou^t to be imididt in the 
initial approaches, lliey are souitive to the way in which ^ipeala to coutitutkmal 
principle can mask efforts designed primarily to seek economic advanta^, as in the 
broadcast industry thrust to push cdl deregulatory initiatives to the pomt of eliroi- 
lU veatigee of a public interest standard for licensing and uterel^ finally 
- - . ... . jnjenta." Accord- 
be recast in the 
e comprehensive 

_ jQy to' the AEJMC reaolution and the diversib^ of opinion it reflects, 

we would a^ree that moet, if not all, of the members of AEJMC want to join with 
you in seeking ways of miniminng governmental control of moBS media content. 
Many believe that euch attempte at content control as the faimeea doctrine have 
been historically ineffective and have the potential to be destructive of First Amend- 
ment values. Yet there are also many members who believe that the nature of the 
electronic media justifles public interest considerationa, such as requirementa to 
provide prMTomming that may not otherwise be disBeniinated. 

The AEUMC resolution suK^ets that at the very least, you, as policymakers, 
should keep in mind ways of encouraging a free and full flow of information that do 
not directly require direct oversight of media content. In other words, while you are 
considering the elimination of broadcast and cable content controls, you ou^t to 
keep in mmd that there are policy options other than direct content regulation to 
help insure a diversity of ideas. Options considered worthy of consideration by many 
members — options already mentioned in the continuing debate over revision of our 
communications policy — include increased support of public television and radio, 
more effective use of the broadcast spectrum, some form of effective access to com- 
munity cable systems, increased opportunities for cable and broadcast ownership hy 
minontiee, restrictions on media concentration, limitations on undue cross owner- 
ship, and, yea, even a spectrum fee. 

In a scholarly organization such as ours, there are as many ideas as there are 
members. No resolution or spokesman can speak for everyone. Vet, the AEJMC res- 
olution sucgests that content regulations should be minimized at the same time that 
policy makeiB pay attention to other approaches — structural mechanisms, if you 
will — that can help insure a wide open public debate on all significant public iseuea. 

The members of AEJMC are thankful that you are giving careful attention to the 
issues of free expression. They are glad that you are concerned about developing a 
carefully considered commumcations policy. They also appreciate the fact that you 
are seeking the views of those who have made it an occupation to study mass media. 

The Chairman. Doctor, thank you very much. 

Let me ask you— tind Dr. Rowltuid you could answer if you like — 
you say the nature of the electronic media justifies pubhc interest 
considerations such as requirements to provide programming that 
may not otherwise be disseminated. This is the same question I 
asked Dr. Krattenmeiker about children's television. Is that one of 
the things you would be talking about, for example? 

Mr. Rowland. Yes, I should think so. I think the kinds of con- 
cerns that are reflected in our statement about the kinds of con- 
straints that exist on commercial media in this society have clearly 
led to some difEiculties in the area of providing children's prt^ram- 
ming, and many people within the commercial media themselves 
are not pleased with the results on that score. 



* In this ral^rd one wants to note receot industry npnauilatiODS on the principle of public 
ownerAip of the ipectruin. ai in VS. House, Committee on BneRV and Comroeree, SubCMwnit- 
tM on Tdecommunicatioiu, CMuumer Pratectirai, aod Finance, broadcast Reform PropcaaU," 
Hearing, (97,1), November 3. 1981, eepedally pp. 121 ff. and nibeequaot NAB oarreepoadeiice 
with tiie subcommittM. 
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So there is a serious question as a society about where we are 
going in that area. 

The Chairman. Should there be other lands of compelled pro- 
graming? 

Can you give me some examples of what you are thinking of? 

Mr. Rowuun). Well, I am not arguing tluit we should be compel* 
ling children's programing. I think the thrust of our testimony 
there is to look for those sort of structural provisions outside tn 
forcing anyone to do them, per se. 

The Chairhan. All right, but what you are saying, perhaps, is 
this. Because of the statement in here about wlute male owner- 
ship — and indeed, you are right, the broadcasting industry is by 
and large led by white males — if you had good access for nunon- 
ties, if you had limitations on ownership, then you are going to 
start to get a cross section of pr^raming based upon ownership of 
the stations. If you encourage sumcient diversity of ownership, you 
win get sufficient diversity of programing. 

Mr. Rowland. Well, one hopes. It is an issue of significant 
debate now within our field about the extent to which even provid- 
ing a variel^ of different types, demographic types, ethnic types of 
ownership will in fact lead to a diversity of content. There are 
questions about the power of the commercial forces at work that 
may in fact provide some restraints and limitations. 

Tlie Chairman. In your statement you say "In general, more 
radio and television outlets only mean more of the same kinds of 
entertainment and information pn^aming." 

What can you expect when you have a decision like the Simon 
Geller case, where Mr. Geller was trying to give a different kind of 
pn^raming and he lost his license becase he was doing that? 

How was the public interest served? Here is Gloucester, a town 
that gets 40 radio stations, find Mr. Geller, who programed classical 
music all day lost his license to somebody who promised to give 29 
percent news, accuweather, traffic reports and other similar infor- 
mation. It is my hunch that Gloucester is not lacking in tretfflc re- 
ports or weather reports. 

How does that kind of a decision encourage diverse pn^aming? 

Mr. RowLANn. Insofar as I am concerned, it does not. 

The Chairman. But that is the Government's idea of what is 
good for the listener, and apparently what Mr. Geller has is not as 
good for the listener as what now becomes a clone, of the other 39 
stations. 

Mr. Chamberun. I do not think there is any question but that 
the Geller case involves the kind of thing most of the members of 
our organization are bothered by, that is close Government atten- 
tion to content. 

The Chairman. That was not a content case per se. Nobody was 
requiring him to prt^am cm hour of rock find roll for each hour of 
classical music. 'They were beisically saying at license renewal time 
that the public is better served with a litUe more diverse program- 
ing on every station. The public benefits more by having everv sta- 
tion diverse pn^aming more than it benefits by having one being 
all classical and another all rock and another all talk and another 
all news. 
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Mr. Rowland. You know, the thing that interested me about 
that decision, Senator, is the extent to which it reveals a kind of 
predisposition in the Eidministrative apparatus to perceive as more 
valuable lai^e corporate licensee types rather than somewhat ec- 
centric individuals doing their own thing out of the basement of 
their own house, in effect, and I think it is that kind of concern 
that exists behind the statement and among many of the people 
tiiat we represent. 

The Chairman. You do not think they will take away the New 
York Times license for WQXR for broadcasting classical music. 

Mr. Rowland. Unlikely. 

The Chairman. No, I think you are probably right. That might 
be a sUghtiy bigger fish to take on than Mr. Geller. 

Mr. Rowland. So that addresses that question of the context in 
which the process of the mass media as a whole in society take 
place. That is the concern of the research I think. 

The Chairman. So let me make sure, Dr. Rowland and Dr. 
Chamberlin, that I follow the thrust of your statements. You have 
no love for the content doctrines per se. You just want to make 
sure that when they are gone there is some mechanism — I cannot 
think of a better word for it — which atempte to guarantee some di- 
versity, some opportunities for minorities and some spectrum of 
programing that might not otherwise be programed in a total 
market situation. 

Is that a fair synopsis? 

Mr. Rowland. Yes, I think that is reasonable indeed. I think it 
would be fair to say that there are colleagues of ours who would be 
stronger in opposition to the content regulation, so we have to be 
clear on that. But I know personally speaking I am very much con- 
cerned about making these other sorts of provisions. I have worked 
in public broadcasting before. I have a good sense of what it can do. 
I think we should be doing a better job for it. 

The Chairman. I commented earlier about the equal time prob- 
lems with debates. I am fully aware that the FCC has changed its 
position on debates. I am also fully aware they are goii^ to be sued 
in the courts about it. I am delighted that they are going in that 
direction, but all it does is heighten the conviction I have that this 
FCC can go one direction and the next one can go another direc- 
tion. Therefore, I would prefer to l^islatively eliminate the basis 
upon which these doctrines exist, and I believe that candidates will 
get more exposure rather than less if the doctrine do not exist. 

Gentlemen, I have no more questions. You were very kind to 
WEiit all of this time. It has been most helpful. If you would give my 
best to Ev Dennis, I would appreciate it. 

Thank you. 

We are adjourned until Wednesday, when we will take up these 
hearings again. 

[Whereupon, at 11:45 a.m., the committee recessed, to reconvene 
Wednesday, February 1, 1984.] 
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WEDNESDAY, FEBRUARY 1, 1984 

U.S. Senate, 

COBfMTTTBE ON COMMERCE, SctENCE, AND TrANSPOETATION, 

Washington, D.C 
The committee met, pursuant to notice, at 9 o'clock a.m., in room 
SR-253, Russell Senate Office Building, Hon. Bob Packwood (chair- 
man of the committee) presiding. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. The committee will come to order, please. 

This is the second day of hearings on the freedom of expression 
bill. On Monday we heeird from a variety of trade association wit- 
nesses, most of whom support the bill but also some who do not. 
Those in support include the American Newspaper Publishers As- 
sociation, the American Society of Newspapers, Sigma Delta Chi, 
which is the professional association for journalism, Emd the deans 
and teachers of journalism speaking through their trade associa- 
tion. 

Today we will have a variety of witnesses again, both pro and 
con. I want to emphasize we are trying to make sure that everyone, 
or at least every oi^anization that wants to be heard in opposition 
will have a chance to be heard. There are so many who want to 
speak in support that they cannot all be fitted in. 

We wUl leave the record open for a substantial length of time to 
take statements from any of those groups who could not appear in 
person. 

This morning we will start with Mr. Floyd Abrams, an attorney 
who is well versed with issues and cases involving the first amend- 
ment. 

Good morning. 

Mr. Abrams. Good morning, sir. 

The Chairman. Go right ahead, sir. 

STATEMENT OF FLOYD ABRAMS, COUNSEL, NEW YORK, N.Y. 

Mr. AsBAkis. Thank you. 

I appreciate your invitation to appear here today with respect to 
S. 1917. I should say at the start that notwithstanding that I have 
with some frequency represented broadcasters as well as publish- 
ers, I do want you to know, Senator, that I speak on my own behalf 
today with respect to my own views as to this piece of legislation or 
what I hope will be this piece of legislation. 
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I fully support the enactment into law of S. 1917. Usually, it 
seeme to me, in fact EilmoBt invariably, the best thing Congress can 
do to the first amendment or first amendment values is to leave 
them alone, to refrain from acting in a manner inconsistent with 
the first amendment's law or spirit. Where coi^^essional action is 
generally needed in the first amendment area is not to expand first 
amendment rights, but to undo the act of some branch of govern- 
ment in contracting those rights. That is what S. 1917 would do. 

Since the preexisting legislative and judicial incursions into the 
freedom of expression of broadcasters, and I believe, of all Ameri- 
cans, so needs undoing, and the risks of perpetuation of the current 
system are so great, I believe the adoption of S. 1917 can fairly be 
described as the single most far-reachmg step of our era in support 
of first amendment values. 

I do not say this on the ground that our broadcasters are the 
American equivalent of the silenced voices in totalitarian states 
^road, or even the employees of the state-run and too often state* 
dominated broadcast systems in democratic countries abroad. Far 
from it. I speak as I believe S. 1917 speaks, in uniquely American 
terms, in the context of a nation which has edmoet invariably been 
willing to run the risk of irresponsible press behavior for the in- 
comparable benefits of what DeTocquevUle describod eis the press 
serving as an eye "constantly open to detect the secret springs of 
political designs and to summon the leaders of all parties in turn to 
the bar of public opinion." 

At their core, each of the statutory sections which S. 1917 would 
repeal or amend is inconsistent with what is most fundamental in 
our constitutional history, fear of governmental abuse, governmen- 
tal misconduct, and governmental repression. To be sure, no one of 
the sections at issue was passed for uiose reasons. Section 312(aX7) 
WEis adopted to assure more access of the public to the political 
views of those running for office. Section 315 was passed to assure 
equality in opportunities for candidates for political office. The fair- 
ness doctrine was drafted to make sure there was reasonable time 
afforded on radio and television for the expression of contrasting 
views on controversial issues of public importance. The same sort 
of good faith benedictions may be offered in one way or another for 
each of the sanctions involved. 

But when we think in constitutional or historical terms in this 
country, we generally have chosen not to assume good faith, rea- 
sonable conduct and just behavior on the part of our public ofR- 
cifils. We fear the worst and protect against it by our Bill of Rights. 
We recall, particularly this year, the Orwellian world in which gov- 
ernment could hardly be trustod to take any steps designed to en- 
hance communication and in which the book s heroine says of news 
distributed in that society: "Who cares? It's always one bloody war 
after another, and one knows the news is all lies anyway." 

We, in contrast, have historically said with Madison, when asked 
about the possibility of press misconduct in the absence of legal 
constraints, "some degree of abuse is inseparable from the proper 
use of everything; ana in no instance is this more true than in that 
of the press," 

We have said historically with Brandeis, when told that our Gov- 
ernment officials will act in good ffiith that "experience should 
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teach UB to be most on our guard to protect liberty when the Gov- 
ernment's purposes are beneficent. Men bom to freedom," said 
Brandeis, "are naturally alert to repel invasion of their liberty by 
evil-minded rulers. The greatest demfers to liberty lurk in insiiUous 
encroachment by men of zeal, well-meaning, but without under- 
standing." 

The question, I think, is why we do not say all of these things 
with respect to the content control imposed by our Government on 
broadcasting, the single most important meeuis by which most 
Americans receive most of their news. In part the answer is histori- 
cal. What we have been doing since the adoption of the Federal 
Radio Act of 1927 we seem to keep doing. Inertia seems as great a 
force in the area of public policy decisions as in personal ones. 
What has occurred for over 50 years seems to keep occurring. As 
FCX^ Chairman Mark Fowler has phrased it: 

In many ways we have (ptiwn comfortable with these regulations. Over time and 
because there is no smoking gun in our decisions showing full-tilt censorship, theae 
rules have somehow become, well, acceptable. 

If Chairman Fowler is correct — and I do agree with much of his 
commentary in this area — the problem is at least partly one of edu- 
cation. We know, for example, that the Red Lion case itself grew 
out of efforts of the Democratic National Committee to inhibit 
right wing broadcasts in the early 1960'b to such an extent that 
broadcasters would, in the words of one DNC memorandum, "start 
dropping the pn^ams from their broadcast schedules." We know 
as well that Prraident Nixon sought to use the licensing power of 
the FCC to punish the Washington Post in its capacity as holder of 
licenses, for critical articles about his administration. The tempta- 
tion to use the content control powers over broadcasters are, when 
matters seem important enough, nearly irresistible. It is not a par- 
tisan matter; it is a human one. 

Nor should we be surprised when politics is inevitably involved 
to some degree in broadcast regulation as it is currently enforced. 
A 1976 study prepared for this committee reviewed the appoint- 
ments over a 25 year period ending in 1974 of 51 FCC and Federal 
Trade Commission members. It concluded that about one-half of 
tiie appointments to both commissions involved a si^ificant degree 
of congressional sponsorship, that 14 of the Commissions were ap- 
pointod and sometimes reappointod almost entirely due to the ef- 
forts of one Member of Confess, and that most appointments were 
the result of what the stan report called "well-stoked campaigns 
conducted at the right time with the right sponsors, and many se- 
lections can be explained in terms of powerful political connections 
and little else." 

I offer a slightly more personal example. I was counsel to the 
three networks at the Supreme Court level in a case involving the 

auestion of when in 1980 the networks were obliged to sell time to 
le Carter-Mondale campaign. The case, which was ultimately de- 
cided under section 312(aX7) in favor of the Carter-Mondale cam- 
paign began with two rulings by the FCC that the networks had 
failed to sell the time sought to be purchased at an eEU'ly enough 
date. On both occasions, the seven members of the Commission 
strictly divided along party lines, the four Democrats voting for the 
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Carter-Mondale position and the three Republicans voting against 
it. ThiB led to commentary by both Judge Edward Tamm in his 
concurring opinion in the U.S. Ck>urt of Appeals, and Supreme 
Court Justice John Paul Stevens in his dissenting opinion. Justice 
Stevens observed that the "possibility that the Commission's deci- 
sions under section 312(aX7) may appear to be biased is well illus- 
trated by this case." 

One, I think, need go no further along this line of argument, and 
I make no further argument about it. That appearance in and of 
itself is an affront to our system. It is one which S. 1917 would end. 

There are reasons often cited for the perpetuation of the current 
system I will leave to others. The most up-to-date statistics demon- 
strate what I believe to be the absurdity of the scarcity theory that 
has been used to justify the relation of broadcasters in a way 
both unthinkable and unconstitutional as applied to the print 
press. Suffice it to say that as each year passes, that theory is less 
tenable. 

As FCC Commissioner Anne Jones observed 2 years ago: 

To argue that sources of news and information are scarce in this country ia, in my 
view, to blink reality. All but the most isolated Americans are deluged with more 
news and information than they can possibly absorb or make use of from radio, tele- 
vision, newspaper, magazines, pamphlets, billboards, 'Junk Mail,' and word of 
rooutli. The problem, as Alvin TofHer noted in F^iture Shock, is not scarcity of infor- 
mation but information overload. 

"Even," Commissioner Jones said: 

If attention is limited to electronic media, which seems to me an artificial limita- 
tion, it is still hard to argue scarcity with a straight face. At least 90 percent of 
American households receive three or more over-the-air television signals and six or 
more radio signals. Virtually all Americans are served by several times more broad- 
cast stations than daily newspapers. 

"Where," Commissioner Jones asked, "is the scarcity?" 

Then there is the so-called impact theory. Radio and television, it 
is said, have such enormous impact on the public that there is 
greater need for regulation if it is reasonable and in the public in- 
terest. 

Passing the question of just what is meant by impact, one can 
turn the argument on its head: To say that the medium of commu- 
nication with the most impact in communicating news to the 
public should be most regulatod by Congress and least protected in 
its Grst amendment free-expression rights is to invert nrst amend- 
ment vfdues. The Government should, at the very least, be no more 
empowered to regulate the means of communication with the most 
impact on the public than to regulate other modes of communica- 
tion. 

There is, in conclusion, I think, a lesson to be learned from ihe 
exceptions with which the sections at issue are riddled. The defer- 
ence to broadcasters under which the fairness doctrine has yet to 
result in any network losing a fairness doctrine case; the excep- 
tions to the personal attack rules of newscasts, on-the-spot coverage 
of news events, news documentaries, news interviews and news 
commentary or analysis contained in newscasts: the suspension 
this year and in past years of equal time rules to allow presidential 
debates; these exceptions — and there are or purport to be others — 
show a healthy desire to steer clear of first amendment sensitive 
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areas. What they actually do, I believe, is to prevent the sections 
from operating as their proponents would like while still leaving, 
in effect, all <^ the dangers those of us who oppose these sections 
believe. It is reminiscent of Prof. Harry Kalven s observation in an- 
other area of strong first amendment interest that "the mountain 
has broui^t forth a pretty small mouse." 

It is small in one sense: It does not work. And I suspect those in 
favor of these sections and opposed to S. 1917 would agree with 
that It is large in another. It might someday. And any day, today 
included, it probably leads to less television of the sort television s 
critics would like than would the absence of the requirements. 

In conclusion. Senator Packwood, I think there is one first 
amendment interest that is preeminent. It is an interest well 
served by S. 1917. It is the concern that the Government will mis- 
behave and that it will in the end seek to deprive us of our liber- 
ties. Any such effort will start— can one doubt it?— with television. 
"Evil men," Justice Owen Roberts wrote, "are rarely given power: 
they take it over from better men to whom it had been entrusted.' 

S. 1917 is in my view a nuyor step toward protecting us and our 
children from the future none of us would like to see. 

Thank you, Senator Packwood. 

The CHAntMAN. Mr. Abrams, you have had a lot of experience in 
cases involving both defeunation and the first amendment. 

Mr. Abrams. Yes, sir. 

The Chairman. There was an article in the New York Times 
over the weekend centering on libel cases but hinting at the 
tiiought that the Court is moving away from protection of journal- 
ists. It did not mean just broadcasters; it meant all journalists. 

I would be curious to hear your comment on that article. 

Mr. Abrabis. I certainly agree with that theme as it applies to 
libel cases. The press, journalists have not won a libel case in over 
a decade now in the U.S. Supreme Court. We have had a signifi- 
cant cutting back on the definition of who a public figure is, some 
cutting back on the availability of summary judgment in libel 
cases, and I suppose most important of all, a sort of change of judi- 
cial mood whidi is perceived by everyone on all sides of ttiese 
issues. 

And in the libel area, at least short term, I suppose one may say 
that that is probably likely to continue. In other first eimendinent 
Eirefis, I think that is less true. I think in other first amendment 
areeis the Court has continued to be rather responsive to first 
amendment interests, in some cases very responsive to first amend- 
ment interests, except where broadcasters are concerned. 

But I would not fault the current Court in general for its indif- 
ference to first amendment rights across-the-board because as a 
general matter I think the press has done pretty well in the Su- 
preme Court. 

The Chairman. Let me ask you another question. 

It seems to me, as surely as the night follows the day, that 
coming down the road very soon will be another Miami Herald 
type of case. A case which, if it does not involve an equal space 
statute, will at least involve a newspaper publishing electronically 
and being subject to the current content doctrines. 
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Let's assume you have an FCC that does not change and they 
want to subject this electronically published newspaper to the con- 
tent docMnes. Indeed, the factual groundwork is laid. The newspa- 
per is treuismitting electroniCEilIy, it is publishing through televi- 
sion. That case goes up to the Court. What does the Supreme Court 
do? 

Mr. Abrahs. Well, it has three choices. It can either Follow tiie 
electronic model of Red Lion and say electronic publishing is elec- 
tronic, and therefore, anything Congress wants to do within some 
degree of bounds, is constitutionally permissible. It can follow the 
Tomillo model, or it can say that this is something different, and 
wejudge it on its own. 

The problem with the third, which is the direction the Supreme 
Court has been f^oiig in a lot of other areas in recent years, is it 
does not tell us anything. It does not allow me to answer the ques- 
tion of what they will do if fill I can do is to tell you they m^ say 
this is different than the other two. 

One thing that might happen from that case. Senator Packwood, 
is that t^e Court might then have to face up iigain to what I be- 
lieve to be the utterly irreconcilable nature of Tomillo and Red 
Lion. They have chosen not to do that. They have treatod these dif- 
ferent worlds, as they view them, as entirely different worlds, unre- 
lated, with no citation very often. 

The Chairman. And you almost sense that is deliberate. 

Mr. Abrams. Yes. 

The Chairman. Th^e are able people. 

Mr. Abrams. Indeed. 

The Chairman. And when you read the original Miami Herald 
decision by the Florida Supreme Court and rewl the U.S. Supreme 
Court's decision, are you struck by how the Court could decide it 
without mentioning Red Lion? 

Mr. Abrams. Yes. After all, Red Lion was, as you note, a central 
prop of the Florida Supreme Court's opinion. It was ai^ed in the 
briefs of counsel. It was argued orally in court. Yet the Court acted 
as though it did not exist when it decided the Miami Herald case. 

Now, there were some of us that lept too soon when the Tomillo 
case came down to the hope that maybe they were really so dubi- 
ous about Red Lion that they pimply could not come up with a de- 
fense of it. That is not true. We were wrong. There are later cases 
in which in footnotes at least the Court has said in effect, of, or 
contrast, Miami Herald and Red Lion. 

But Alexander Bickel of Yale Law School used to say that the 
law is not that foolish. It seems to me, Senator Packwood, that we 
cannot continue long term — I mean 20 years long term — acting as 
though thin^ which are bfisically the same are at their core diner- 
ent. And I do not believe the Supreme Court long range will do 
that. And if they do not do it, the question is what will they do? 
Which model will they choose? 

And one of the most beneficial results, I believe, of the introduc- 
tion of S. 1917 and its possible adoption someday is to deal directly 
with that issue. 

The Chairman. Well, at least if we pass S. 1917, we take away 
the statutory basis for the regulation. That does not mean some 
Congress cannot reimpoee the law and FCC cannot reimpoee the 
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regulation. It is not as failsafe as a constitutional amendment, but 
it is better than leaving the statute on the books. The only other 
hope, assuming we do not pass S. 1917 and nothing changes, is that 
the Court one day, when faced with another case, will come down 
on the other side. We can only hope the Court will say there is no 
longer any scarcity, and whatever doctrines rested upon that may 
have been permissible in the past, but we can no longer sustain the 
r^ulatioD of the electronic media on that basis. 

I cross my fingers and hope they might do that, but there is no 
guarantee. 

Mr. Abramb. I agree with ;^ou completely, Senator Packwood. 
What wakes me up sometimes in the middle of the night is the op- 
poeite fear, that is, that someday down the road they might say 
there is an awful scarcity of newspapers, and we remember what 
we used to say about scarcity in Red Lion and the first amendment 
and also that led us to. I hope it does not lead them away from the 
result they previously reached in the Miami Herald case. 

The Chairuan. I etgree. 

Mr. Abrams, thank you veiy much. It is intersting to have a wit- 
ness who is a practicmg lawyer who has had to deal with these 
issues month in and month out before the courts. 

Nb*. Abrams. Thank you. 

The Chairman. Next we will take Mr. Donald Smullin, president 
of TRC Communications, who is representing tiie Inter-American 
Association of Broadcasters. 

It is good to have you with us this morning. 

STATEMENT OF DONALD G. SMULLIN, PRESIDENT, TRC COMMU- 
NICATIONS, INC., PHOENIX, OREG., ON BEHALF OF THE INTER- 
AMERICAN ASSOCIATION OP BROADCASTERS 

Mr. Smulun. Good morning. My name is Don Smullin, I am the 
owner of TRC Communications and the licensee of three small AM 
and two FM stations in Oregon, part owner of an AM/FM in 
Hawaii, general partner of a UHF television station in Sacramento, 
Calif., and an applicant for a VHP television station in Caldwell, 
Idaho near Boise. 

I am a past president of the Oregon Association of Broadcasters 
and a past member of the CBS Television Affiliate Board. 

I am actively involved with the Inter-American Association of 
Broadcasters, both as a personal member of the association £md as 
a representative of the National Association of Broadcasters Inter- 
national Committee. The Inter-AmericEin Association of Broadcast- 
ers is the only international organization in the world which solely 
represents private broadcasters, and as such, represents broadcast- 
ers throughout the South, Central and North America, and Spitin. 
It is based in Montevideo, Uruguay, and is a realized nongovern- 
mental orgfmization in consultative relationship with UNESCO. 
The association was founded in 1946 and consists of six standing 
committees. I am one of six members on the Committee for Free- 
dcxn of Expression. The other members are from Chile, Peru, Boliv- 
ia, Argentma, and Breizit. 

As a member, I have attended UNESCO conferences pursuing 
our fight against the Soviet-inspired New World Information order. 
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In September 1983 I attended the IAAB'b biannual conference in 
Rio de Janeiro. In attendance were members from 10 countries 
from South and Central America, Spain, the United States, and an 
observer from UNESCX). The convention first consisted of individ- 
ual committee meetir^ whose purpose was to propose resolutions 
for the assembly as a whole. A^ is its custom, the Committee on 
Freedom of Expression received reports from each country in the 
Americas on the status of freedom of expression in their country. 
"Die committees received specific personal requests for action from 
four countries, Ecuador, Costa Rica, Nicaragua, and the United 
States. 

I presented the report on Freedom of Ebcpression in the United 
States as it is currently restricted b^ the fairness doctrine. After 
spending most of the morning listening to pleiis for help in coun- 
tries such as Nicaragua where broadcasters lire dying, Costa Rica, 
where they are in jail, and in Ecuador where there are severe re- 
strictions, the committee was surprised to hear the extent of re- 
strictions on the free flow of information in the United States. One 
member said he had always held the United States as the leader of 
freedom of expression, and now he was appalled to learn that i. 
was not the ideal he had believed. Because of tiiis disbellcr, their 

Suestioning was intense, and after considerable interrogation, the 
el^ate from Ecuador stated, "It sounds better in Ecuador than in 
the United States." 

A resolution was then adopted by the committee and submitted 
to the assembly as a whole. Once before the assembly, the resolu- 
tion was again met with disbelief as all present had looked to the 
United States as the leader in freedom of expression. 

Again, full debate ensued with a resolution finally adopted as fol- 
lows: 

RnoLUTTON ON Bkoadcast in tub Unttbd Stath 

APPBOVm FOR THE ISTK AS8KMBLV OF lAAB, KIO DE JANEtBO, OCTOBBR SO, 1983 

Having seen the situation of broadcasting in the United States of America, 
Resulting: 

(1) That in the USA different regulations are being applied to radio than to the 
press. 

(2) That these regulations are more severe and burdensome for radio than for the 

(3) That Senator Bob Packwood is strugKling to have this situation modiHed. 
Considering: 

That the same broad regulations should rule the activities of the preaa and of 
braadcastera. 

The General Assemblv of the lAAB decided to declare its support to any effort 
aimed at having the rules in force in the USA treat both areas equally, to revoke 
what is known aa the 'Taimess E>cctrine" in the country. 

This resolution has now received worldwide distribution to broad- 
cast associations in Europe, Asia, Africa, Arab States, the Ameri- 
cas, the Caribbean, and the Eastern Bloc nations. 

Seventeen years ago, the lAAB assembly met in Buenos Aires. It 
adopted then a detailed book called "Doctrine of Private Radio 
Broadcasting in the Americas." Its Basis No. 1 of the doctrine 
reads as follows: 
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Aa an instrument of public information, radio has a task similar to that of the 
pres^ it should ther^ore be recognised the same rights and it should be accorded 
e l^al protection, there being no justification for discriminatory treatment 



My personal opinion as a broadcaster is that broadcast journal- 
ism and editorializing in the United States heis been reduced to 
milk toast at a time when vigorous debate yielding controversial 
and new ideas is desperately needed. Broadcasting is now the 
nu^or source of information for the American public; yet we have a 
broadcast system that quotes newsps^r editorifils rather than 
taking their own controversial stand. This is not to say there are 
no broadcast editoriiils in the United States, but what little edito- 
rializing is being done is primarily being done by those broadcast- 
ers who can afford the attorney fees to defend themselves. 

I appreciate the honor of appearing before such esteemed persons 
Eis yourself, and I personally urge your consideration and passage 
of S. 1917. 

Thank you. 

The Chairman. Mr. Smullin, with few exceptions, I would agree 
with your statement about broadcast editorials. There are a few, 
very few, being done that have reed bite and meaning to them. 
Indeed, you are right, those broadcasters are willing to run the risk 
that that entails. Most of the editorifilB, unfortunately, are very 
bland and tilt on the side of safety. And if they have to give time 
for a response, it is also normally a perfectly safe response. 

You will not find many editorials that are tough, castigating and 
critical in the sense that you would find with newspaper editorials. 

Mr. Smulun. Yes. 

The Chairman. Until you talked to me about the association, 
this is the first time I knew such an oraanization existed. 

Are there private broadcasters in euI the Latin American coun- 
tries? 

Mr. Smuujn. Yes, except we have members from Cuba and Nica- 
ragua in exile. 

The Chairman. Cuba is the only country to date in Latin Amer- 
ica that has no private broadcasting? 

Mr. Smullin. Yes. 

The Chairman. The argument is made over and over on the per- 
vasiveness and the impact of broadcasting as ovpoaed to print and 
that broadcasting is more important, and, therefore, should be reg- 
ulated. It seems to me we ought to come to the opposite conclusion: 
if broadcasting is more pervasive and significant, we ought to exer- 
cise all the more care in what kind of control government has over 
it as opposed to control over a medium that is less pervasive and 
less influential. But those who disagree still come to the opposite 
conclusion. 

The fear I have is what Mr. Abrams expressed— you are fully 
aware of this in your business— that the mix between print and 
broadcast will become so blurred that you will run the risk one day 
of all of these doctrines being applied to print as well as broadcast. 

Mr. Smullin. I agree, yes, sir. 
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The Chairman. I have no more questions. 
Thank you very much for coming. I appreciate it. 
Our next witness is Prof. Roy Fisher, Professor at the University 
of Missouri School of Journalism, Dean Emeritus. 
Dean, we are glad to have you with us this morning. 

STATEMENT OF ROY M. FISHER, PROFESSOR AND DEAN EMERI- 
TUS. UNIVERSITY OF MISSOURI SCHOOL OF JOURNALISM, 
WASHINGTON REPORTING PROGRAM 

Mr. Fishes. Thjmk you. I appreciate the opportunity to talk to 
you about this subject. Senator, and I want to explain that I speak 
to you from experience on both sides of journalism, print and 
broadcast as well, and from experience as the Dean of the Universi- 
ty of Missouri School of Journalism. My newspaper experience was 
primarily with the late Chicago Daily News where I served in vari- 
ous capacities from police reporter to editor-in-chief. My broadcast 
experience came primarily as the executive reBponsiole for the 
news and public afiairs prcwraming at the University of Missouri's 
two stations, KOMU-TV, which is a commercial, network-affiliated 
station in central Missouri, said KBIA, a public radio station. 

With great respect for Floyd Abrams and his experience of which 
I am very much aweire, and I admire him greatly, the fairness doc- 
trine, far from being an infringement on the first amendment 
rights, is in fact a mandate to broadcasters to make good use of 
their first amendment rights. This mandate is reasonable because 
the nature of broadcasting is such that full reporting of controver- 
sial issues is costly and therefore likely to be neglected. 

A precedent for establishing a general standard for serving the 
public interest exists in the postal incentives offered to newspapers, 
magazines, and books. To qualify for a second class postal rate, for 
example, a newspaper must debate at least 25 percent of its 
space — and you could make that read time — to news and editorial 
matters. This amounts to a finemcial subsidy not available to pub- 
lishers who use all of their space for advertising. This subsidy, like 
the fairness doctrine, arises from the need in a democracy for an 
informed electorate. While the postal subsidy may not be necessary 
for many newspapers today, it remains a useful and appropriate in- 
centive for those thousands of publications that still depend pri- 
marily on the Postal Service for their distribution. 

During the past century, this country haa developed a communi- 
cations s^t^n which we might call a consensus press or consensus 
media, liie old party newspapers have virtuedly disappeared. Per- 
sonal journalism is aoout gone. What we now have is a communica- 
tion system, both print and broadcast, that seeks to provide a credi- 
ble news report to the broadest possible audience. It reports contro- 
versial issues in a preigmatic, nonideological style intended to be 
acceptable to all sides of the issue. 

This was not done for ideolt^cal reasons, not even in the inter- 
est of fftimess. It was done to produce a credible medium through 
which advertising can reach the mfiximum audience. Nevertheless, 
the public interest has been well served by this system. It has pro- 
vided a democratic society with a common information base upon 
which policy decisions can take place. This has contributed greatly 
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to our ability in this country to arrive at public agreements essen- 
tial to our democra<^. 

The fairness doctrine contributes to that information base by 
being an ever-present conscience for the broadcast media which, eis 
I point out in my paper that I submitted earlier, find a thorough 
and multifacted reporting something generally to be wary of. That 
is because thorough reporting requires more priceless air time and 
also because anything more than 30 seconds runs, alas, the fatal 
risk of providing some listeners with more information than they 
want to hear on a given subject. 

The news director can almost hear the dials going cUck, click, 
click when he runs over a SO-second news story. This is what ex- 
plains the trivialization of broadcast news. This is what chills the 
broadcaster's ardor for controversy. 

As useful as the fairness doctrine has been thus far, it will be 
even more useful in the future. As communication channels prolif- 
erate, today's large audiences will break into fragments. Competi- 
tive media will begin going after more specialized audiences. The 
magazine industry has already done so. Our common information 
base will be shattered. We wUl have a cacophony of voices, each 
trying to appeal to some special s^^ent of our society. 

Without the mandate to give a reasonable amount of time to the 
discussion of controversial issues and to discuss them fairly, most 
of those voices will be shouting the special interests of their par- 
ticular target audiences, lliat does not contribute to the kind of 
consensus we need in a democracy. 

The fairness doctrine is a mild reminder that the airwaves are 
held in trust by their users, and it has a continuing function in our 
democratic system. 

Thank you. 

The Chairman. Dean, are you familiar with the Simon (Seller 
case? 

Mr. Fishes. Not very well. I do not really want to discuss it. I am 
not that famili ar with it. 

The Chairuan. Let me give you the facts as fairly as I can and 
tell me if you think the public is served by the result the FCC has 
reached. Geller has a small station operating in Gloucester, Mass. 
It broadcasts classical music ail day long. There eire relatively few 
ads, no weather, no traftlc and no news. 

'Hiis is what Mr. Geller said he was going to do in his licensing 
applications. He did not mislead anyone. 

Mr. FiSHKH. Oh, yes, I know that. I know the case, yes. 

The Chairman. He was challenged at license renewal time by 
someone who said they would put on weather, traffic and what not. 
He lost his license on the theory that he was not serving the public 
interest, despite the fact that the record shows Gloucester gets 40 
radio stations. Gloucaster is not short of traffic reports, I assume. I 
do not know what the others broadcast. 

Do you think that is a good result? 

Mr. Fisher. I think in that particular case obviously there is a 
loss if that classical station goes off the air because of this. It is one 
of the problems that the legislation of any law is likely to produce, 
instances where unfairness or undesirable effects occur. 
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But if you choose between e ertation being required to remind its 
readers that it has a public interest in the performance of our de- 
mocracy £md in reporting news and public anairs issues, and if you 
choose oetween a doctrine that requires that and one that encour- 
ages broadcasters to ignore the public issue because it is safer to 
ignore the public issues, then I would opt for the former. 

The Chairman. But I believe what we are trying to do is encour- 
Eige diversity. 

Mr. Fishes. Oh, yes. 

The Chairman. But you will not get diversity if you require all 
stations to have weather reports, traffic reports and 3 minutes of 
news every hour. What you are going to get are clones. 

Mr. FiSHKR. We have diversity now in our news, and while some 
stations use their diversity more effectively than others, the fair- 
ness doctrine cannot be faulted on suppressing diversity, and I do 
not think it can be faulted on suppressing vigor in the news. 

I think that the reason stations do not get into controversial sub- 
jects in a heavy way is because of listener loss, not because of fear 
of the FCC. 

The Chahuian. That may or may not be. I would be willing to 
bet, considering the number of radio stations we have, that you 
%ould get more diversity of news and more controversy if they did 
not have to worry about the fairness doctrine as they do now. 

Mr. Fishrk. Having served on the inside of newspapers and radio 
and television stations alike, I think that the pressure that is 
brought to bear ageiinst television stations in most markets is 
almmt irresistible for those stations that would take coureigeous po- 
sitions on the air. 

Now, you might argue that if they are not going to take coura- 
geous positions, if they trivialize the news, then what good is the 
fairness doctrine anywav? The one argument that I think has some 
validity for abolishing tne fairness doctrine is that it has been inef- 
fective in its goals. But it is my pudgment it has been ineffective 
not because it is the wrong doctrine, but because of the nature of 
broadcasting. 

The question of adding time to go into detail on matters such as 
National Public Radio does, for example, comparing the network 
broedcfist news to the MacNeil-Lehrer Report is a ^od revelation 
as to the nature of broadcasting which depends for its financing for 
serving on the largest possible audience. 

The Chaibman. Let me ask you an historical question, because 
we have this perpetual issue of newspapers, periodicals and mail 
rates. When I reoill the history of it, it was not so much like the 
fairness doctrine, in that they had to have so much news and com- 
ment or they could not qual^; it was the other way around. Actu- 
ally, 25 percent is a relatively low standard for most newspapers. 

What we wanted to meike sure of was that news publications 
were circulated. We thought this was a good idea. And we set that 
standard to differentiate them from advertisii^ or junk mail. It 
was not in any way a fairness standard. We wanted to make sure 
that we were not going to subsidize purely business endeavors with 
a subsidized mail rate. 

Mr. Fishes. It does not attempt to control the content of the 
newspaper at all. The fairness doctrine really does not try to at- 
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tempt to control the content of the broadcast, but since it does not 
have a poBtfd subsidy, the fairness doctrine vtea the best tool avail- 
able back even in the days of Herbert Hoover when he was Secre- 
tary of Commerce and they were working on the Radio Act to 
assure that radio would be used for more than advertising and en- 
tertainment. If there is a better way to be sure that the public air- 
ways are used in the public interest for more than advertising and 
entertainment, then bo be it. But we have not really come up with 
any other. 

The Chairman. Dean, I have no more questions. Thank you for 
coming up. We are delighted to have a witness of your prestige. 

Mr. Fisher. Iliank you. 

[The statement follows:] 



the FaimesB Doctrine, as outlined iii Senate Bill 1917. 1 apeak to you from my expe- 
rience in both the print and broadcast media, and as dean of the school of journal- 
ism at the Univemty of Iitigeauri. My newspaper experience was primarily with the 
late Chicago Daily News, where I served in various capacities, mim police reporter 
to editor-in chief. My broadcast experience came primuily as the executive respon- 
sible for the news and public afToire programming at the Univerntjr's two stations. 
KOHU-TV, which is a commercial, network affiliated station Bervmg central Mis- 
souri, and KBIA. a public radio station in the same market. 

There has been concern from some of my journalism colleafruee that the Fairness 
Doctine infringes upon our First Amendment rights. The U.S. Supreme Court bos 
held otherwise, but never-the-leas that concern persista, and is, in fact, restated in 
the findings pertaining to 8. bill 1917. 1 believe such a finding distorts the very pur- 
poeee of the Fttimeai Doctrine, ignores the circumstances under which the Doctrine 
came into being, and flouts the experiences we have had under the Fairness Doc- 
trine during the past 50 veais. 

The Foimees Doctrine s antecedents go bock even further than that. In 1926, then 
Secretory of Commerce Herbert Hoover remarked to a colleague that he hoped that 
the marvelous new medium of radio would be become more than an entertainment 
and advertising medium, that it would someday be a nuuor force for enlightenment, 
as well. From that hope came the beginnings of the Faimees Doctrine. Far from 
being an intrusion upon First Amendment rights, it was an exhortation to the 
broadcast industry to use those Tixtt Anmtdment rights. It was of course, more 
than an exhortation, it was a mandate, saying that any company granted a license 
to broadcast would be expected to devote a reasonable amount of tune to the discus- 
sion of controversial issues. 

The Faimeae Doctrine doee not preecribe how this is to be done, excepting that 
the broadcaster should attempt to report all sidee of an issue — in other words, to be 
foir. That's not much to ask. But therein liee the difference between freedom and 
l^rranny. That a mass communications medium should be obligated to reoort all 
sidee U a dispute is a mandate that could be made only in a country that believes 
deeply in the democratic processes. 

Fi>r half a century our revolutionary doctrine has worked pretty well. Rarely, if 
ever, has anyone lost hie license because of the Fairness Doctrine. And the fact that 
our broadcasters today routinely attempt to tell all sides of an issue distinguishes 
them from almost every other broadcasting system in the world. Now it is areued 
that we have learned our lessons so well in ttus country that we no longer need the 
doctrine. But the future has a bad memory. As the competition for world resources 
becomes more bitter in the years ahead, as our society hecomee more polarized, as 
our communications become more fragmented, the social and economic pressure 
against the reporting of maverick ideas and opinions will test the metal of our de- 
mocracy. In such a time, the Fairness Doctrine will provide a needed shelter for 
those who would tell all sidee fairly. 

But as important as the "fairness" portion of this doctrine is. even more impor- 
tant is the part that Bays that a licensee must exercise his First Amendment rignts, 
that he must devot« a reasonable amount of his broadcast time to the discussion of 
eontroveraial ivuea. lliis has been pointed out by some of my journalistic colleagues 
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» an intruaion upon th« righU of ownership, altitough, of courae, the licensee doea 
not own the airways. It has been pointed out that thu is an intnuion of the licen- 
see's First Amendment rights. They ask, "Why can't the broadcaster* be as tree as 
the newspapers?" 

As a matter of fact, newspapers in this country have been expected to devote a 
reasonable amount of their space to the public interest and are rewarded when they 
do. In order to qualify for a second dasa mailing permit, newapapera must devote at 
least twenty-five percent of their apace (you can read that "time") to news and edi- 
torial content. The second-class permit is, of course, a government subsidy based 
upon the concept that the electorate in a democracy must be informed. It la ttrik- 
ingly similar to the essential part of the Faimees Doctrine. Similar subsidies are 
granted also to books and magazines, for the same purpose. While some newspapers 
could operate without such a subsidy, it was once crucial to nearly all publications. 
It remains crucial today for thoae whose primary means of delivery is the postal 
service. 

So the Communicatiiins A'^ had a perfectly valid precedent when it attached a 
standard of service to a bnKdcast license. A postal subsidy would have had no rel- 
evance for broadcaster), of course. So what better approach than to let would-be 
broadcasteis know froi.i th : very beginning that they would be expected to serve the 
public interest, convet.I^iice, and necessity. If a better approach to that goal be- 
comes available, so be it. But until then, the public interest demands that the broad- 
casters go through the motions and the paperwork that is required to satisfy the 
FOC that the license is being operated in the public interest. 

There is one more factor which influences the broadcast executives' judgment in 
matters of Caimees which I would like to touch upon. Broadcasters, because of the 
veiy nature of their medium, find it more difficult and more expensive to comply 
wiui standards of fullness and fairness. Newspapers are in the business of selling 
newsprint with words and pictures printed on it. The broadcastera sell time with 
words and/or pictures inserted into it. If a newspaper needs more space to cover all 
sides of a controversial issue, it can add more newsprint. But time for a broadcaster 
is a finite property. Something else must go if the broadcaster is taxed to provide 
more complete coverage of an issue. Hence the temptation of the broadcaster to 
cover only part of an issue is great. 

But there is a more serious aspect to the broadcaster's problem than the mere 
limitation of time. A full discussion of all sides of a controversy not only takes more 
time but it also heightens the likelihood that listeners will get tired of the subject 
and switch their dials to another station. News directora know all about listeners' 
attention spans and program accordingly. Aa any editor knows, not every story he 
prints or broadcasts will interest every reader. In fact, readership surveys of news- 
papers show that it is an unusual story that commands the interests of even half 



ticipation that something good will be coming up next. And sometimes, fortunately, 
it does. This editing phenomenon holds good even for all-news stations, which theo- 
retically have all the time at their disposal they could wiah. But instead of using the 
extra time to provide deeper and broader coverage of an issue, thev simply rebroad- 
cast the same short-item format, hour after hour. It is the fear of losing audience — 
not of losing their licenses — that chills controversy on stations which depend for 
their survival so heavily on audience numbers. 

I Bay thia not in criticism but in explanation. The Faimeas Doctrine stands as a 
troublesome conscience before news executives who are striving to wrin^ the last 
tenth of a percent out of the ratings. Yet, is not that the cost of doing busmees in a 
free society? 

I have one fmal point. Some of my fellow journalists have warned of the danger 
that the Faimeaa Doctrine may be used by government to force conformity to gov- 
ernment wishes. A time or so, such efforts have, indeed, been tried. But govern- 
ment's efforts have always backfired. Our system of divided powers has been demon- 
strated to be an effective shield for freedom. More dangerous, in my opinion, ia the 
chilling effect that social and economic pressures exert against our mecua. These are 
daily, constant, and sometimes vei^ troublesome pressures. Against these pressures, 
a doctrine that requires that all sides be covered farily is a welcome protection for 
the news director mtent upon living up to the highest standards of his profession. 
That perhaue explains why the working journalist m the newsroom is so much more 
sanguine about the Fairness Doctrine than are the executives in the front office. 
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The Chaihman. Our next witnesses will be od a panel, I might 
say to the panelists, please insert your statements in the record in 
full, because the panelists will each be held to 5 minutes. 

Robert Gurss, Samuel Simon, Reed Irvine, Elaine Donnelly, if 
she's here — she had weather problems getting out of Chicago earli- 
er—and Ronald Cathell. 

Is everybody here? 

I might say to the panelists the 5-minute limitation is not de- 
sired oecause you are opponents of the l^islation. The same rule 
will apply to all panelists. 

I discovered in the past we have varied between allowing Individ* 
ual witnesses 5 and 10 minutes and panelists 5 minutes a piece. Or- 
ganizations quickly realized that they can have panels of 15 people 
and take 5 minutes a piece and say a great deEtl. As a result we 
had to put some limitation on the numbers of people on the panel 
and the time. 

Mr. Gurss, do you want to go first? 

STATEMENTS OF ROBERT H. GURSS, ATTORNEY, MEDIA ACCESS 
PROJECT; SAMUEL A. SIMON, EXECUTIVE DIRECTOR, TELE- 
COMMUNICATIONS RESEARCH AND ACTION CENTEI^ REED 
IRVINE, ACCURACY IN MEDIA; AND RONALD W. CATHELL, DI- 
RECTOR or MEDIA AND COMMUNICATIONS, NATIONAL ASSO- 
CUTION OF ARAB AMERICANS 
Mr. Gurss. Thank you, Mr. Chairman. 

I strongly oppose the repeal of section 315. Our democratic 
system requires the maintenance of an informed electorate. Today, 
television and radio serve as the primary source of information. 
Therefore, we need mechanisms such as the political broadcasting 
rules £md the fairness doctrine to insure that the public receives 
sufficient information to make intelligent decisions in the voting 
booth. 

Section 315 serves the public's need to receive information and at 
the same time respects the important first amendment rights of 
broadcasters. It provides a larg^y self-enforcing mechanism which 
stresses citizen broadcaster conciliation as a prerequisite to any 
FCC involvement. This restricts governmental interference in the 
broadcasters' operations and encourages the development of benefi- 
cial ongoing relationships between broadcasters and members of 
their local community. 
Judging by the witness list for today's hearing, you will hear the 

Srotests of several licensees who have been involved in fairness 
octrine and political broadcasting complaints. When listening to 
this testimony I hope the committee will remember that there is, of 
course, another side to each of these stories. 

But even more important is the fact that these examples are the 
most extraordinary exceptions to a general rule. Rarely are licen- 
sees subjected to bona fiae section 315 complaints. In 1981 the FCC 
made only eight findings adverse to broadcast licensees involving 
section 315, and that includes lowest unit rate complaints. There 
are almost 10,000 broadcast licensees. This minuscule number of 
successful complaints compared to the number of broadceisters is a 
■mall price to pay for the significant benefite of section 31S. 
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Our constitutionEil democretcy frequently requires the balancing 
of le^timate and competing civil liberty inter.»t8. Section 315 sue- 
cessfuUy reconciles the first amendment rights of the public and 
those of broadcast licensees. Congress, the courts and the Commis- 
sion have developed a time-tested administrative scheme which 
gives great deference to the needs of broadcasters. However, when 
there is a legitimate dispute, the Supreme Court has held unani- 
mously that it is the public's right to receive information, not the 
right of the broadcaster, which is paramount. 

Broadcasters receive free of charge a Govemment^anted mo- 
nopoly over a public resource, the airwaves. The Red Lion decision 
held that it is reasonable to condition an exclusively held license 
upon the providing of a minimal level of public service. Thus, 
broadcasters must provide a reasonably balanced preseotetion of 
controversial issues as well as equal opportunities for l^ally quali- 
fied candidates to express their views to the electorate. 

This public trusteeship rests in part upon the concept of spec- 
trum scarcity. This committee heis frequently heard the claim that 
scarcity of broadcast h«quencies no longer exists. In fact, scarcity 
is a very real and continuing problem. 

Opponents of section 315 argue that there is now an abundance 
of sources of information provided by new technologies. Yet, most 
are years from even minimal market penetration. Some are still on 
the drawing boards. Indeed, some services such as cable are grow- 
ing slower than memy people expected, and other services such as 
STV are on the decline. 

Most Americans currently receive no video informational pro- 
graming other than traditioned over-the-air broadcasting, and they 
are unlikely to be served by alternative services in tine near or 
even distant future. 

Critics of scarcity also note the increase in traditional broadcast 
outlets since 1953, but as my written testimony shows, such growth 
has been greatly overstoted. However, the most important point is 
that scarcity is properly measured by the demand for available out- 
lete and not by the number of operating stetions. 

There can be no doubt there are still not enough frequency allo- 
cations to go {iround. Broadcast stetions are currently selling at 
prices far beyond the value of their physical property and good 
vrill. In the rare instances where the FOC opens up new services 
such as low power TV, it is inundated with mutually exclusive ap- 
plications. Scarcity clearly still existe. 

For these reasons, Mr. Chairman, I believe that section 315 con- 
tinues to be a necessary and highly beneficial component of our 
marketplace of ideeis. 

[The statement follows:] 

Statimknt of RoBKitT M. Gubsb, tiEiAA Aoctse Projict 
I am atafr attorney for the Media Acccun Project, a public interest law flrin Bpe- 
cialiring in teleconununications matters. BdAP is not a membership organization, 
and generally does not appear before agencies or the courts in its own betialf, but on 
behalf of citizens' groups and other organizations seeldng to vindicate the public's 
right to receive exposure to the broadest possible range of ideas on issuee of public 

' ";. In accepting your Idnd in^'--'- - ■- ■- •■' ■-^- ■• ™- -' - • 

t my own views. However, i 
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in map's lepresentation of the interests of its broad clientele, this teotimony genei^ 
ally reflects the experiences of thoee groupa. 

The current proviaiona of Sections 312(aX6), 312(aKT) and 316 of the Conununica- 
tiona Act may not be perfect.' Indeed, we have been willing to diacuaa alternative 
mechanisms, but the FCC has refused to consider these.' But S. 1917 goes all the 
way, and offers no balancing of rights and no protection for the public. For example, 
it would repeal the current provision permitting the FCC to revoke a license for a 
broadcaster found to have used his or her station for fraudulent purposes. It is 
rather outrageoua to suggest that a federal licensee given an exclusion trusteeship 
should not be relieved of its privilege upon abusing tae property in violation of the 
criminal code. 

The main focus of S. 1917 is repeal of Section 316. I disagree. The fairness doc- 
trine and the equal opportunities provisions embodied in Section 31B of the Commu- 
nications Act ' respect the fragile balance of competing intereats and needs of broad- 
casters and the public. This naa provided at least some insurance for the public, 
whose right to receive information demands the fullest protection of the First 
Amendment to the Constitution. Yet, this extraordinarily diflicult accomplishment 
has been achieved through a largely self-enforcing administrative mechanism which 
is minimally intrusive into the editorial processes of the broadcaster. Section 316 
has had virtually no day-to-day impact on the operations of broadcast licensees, af- 
fording signiTicant protection at almoet no coet. By emphasizing citizeQ-broadcaster 
condliation as a pre-requiaite to any FCC involvement, Section 315 as administered 
h&B actually serrod in practice to restrict direct governmental interference in the 
operations of broadcast licensees, and encouraged the development of ongoing rela- 
tionshiM between broadcasters and members of their community of service, 'niis, in 
turn, (men serves to create a forum which actually prevents misunderstandings and 
eliminates disputes before they arise. 

The longstanding oppoeition of many, but by no means all, broadcasters and jour- 
nalists is understandable. No one appreciates second gueesing of his or her work 
product. But the hand»«ff approach wed in fairness doctrine enforcement is a nar- 
rowly tailored, judicially approved scheme which, contrary to the apparent premiaee 
of S. 1917, does not constitute censorship. The fairness doctrine la affirmative; it 
sometimes requires additional programming, but never commands condemnation of 
past or future programming. 

Judging by tJie witness list for today's hearing, you will hear the laments of sever- 
al licnisees who have been the subject of fairness doctrine and equal onportunities 
complaints. When listening to this testimony, 1 hope the Committee wiD remember 
tiiat tiiere is, of course, another side to each of these stories — indeed, that is why we 
have a bimeas doctrine. But even more important is the fact that these examplea 
are the most extraordinary exceptions to a general rule. Only in the rarest of dr- 
cumstances is a licensee subjected to a bona fide Section 316 complaint, much less 
found to have been in violation. 

When I refer to "the rarest of 

that a broadcast licensee will ever be found tc ._.. — — . . 

the FCC made onlv eight findings adverse to broadcast licensees involving not onlv 
Section 316 but auo uie reasonable access and lowest unit rate provisions which 
would be repealed by S. 1917.* As unfortunate as it may be that any such determi- 
nations must be made, the incidence of federal involvement represented by fewer 
than a dozen violations from among almost 10,000 licensees is a small price to pay 
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For example, ProfMnr Heniy Gcller nugnted aj 
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the FCC dedined to aOool the Gcller propoaal. 74 ttX2d 164 (1979). 

■ From time to time, amfontt opponent* cf the Uroess doctrine have raeurracted the notion 
that the lUmess doctrine wm not m fact codified in 1B59 uiMiidmeala to Section 315 omtained 
in Public Law 86-2T4, Tliii position lacks historical nippott, and contiavenn tba often ax- 
prtwad views and hoMiiMi of the FCC the Courts and tomJ scholars. See, a^, Letter from Com- 
mladoner Richeid E. WiW to the Honorable William Praimire, Blay 29, 1978. Whatever cIm 
maj be accompUahed by S. 1917, it plainly evidences an undentandiiig of the need for Congrae- 
sional action to repeal the ftimeas doetrine, if there is to be a reseal. 

* Menwrandnm from Milton O. Otom. Chief, Fwmgsi/Politieel Bnedcutinf Branch (FCC), to 
Js^son F, Lee. "Answen to House Talacommunicatioa Subcommittee Queetions." Sm aito 
Dimocmtie National Committtt v. PCC No. 82-18T2 (D.C. Cir. September ZT, IBSI), Slip Op. at 
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for the significant benefit of public protection, and public confideDce in the broad- 
caat BjBtem attained by Section 315.' 

Among the most difiicult of challenges in a democracy ia the balancing of legiti- 
mate and competing civil libertiee intereats, such as the individual's ri{^t to priva^ 
versus the public's right to know, and the need to protect confldential sources 
versus the litigant's right to confront an accuser. So, too, with Section 316 is there a 
need to balance different intereats. In this case, however, we have developed a time- 
tested administrative scheme which gives deference to the needs of the broadcaster, 
and shields licensees from even having to know about the vast preponderance of 
complaints, much less having to answer them. But in the event that there is a legiti- 
mate dispute, the U.S. Supreme Court has decisively struck the balance in favor of 
the public's right to receive information. The unanimous holding of the Red Lion 
case ' is that it is the right of the listemer and not that of the broadcaster which is 
paramount. The First Amendment exists to serve the needs of the electorate, and 
broadcasters receive a license giving monopoly rights in exchange for commitments 
to public service. Section 315 compliance is, in the words of Chief Justice Burger, "a 
sine qua non of every licensee." ' 

The Red Lion holding has been repeatedly reafRrmed fay the Supreme Court, both 
before end after the Tomillo case 'which, some fairness doctrine opponents have 
suggested, signaled a retreat from Red Lion. In fact, however, the Red Lion case is 
as strong tod^ as it was at the time of its issuance. It is premised on the idea that 
the broadcast media at« different from other media, and in the words of a later Su- 
preme Court decision decided in favor of broadcasters, "pose unique and special 
problems not present in the traditional free speech case." * 

Over the last several years, the Committee has heard numerous presentations 
suggesting that the scarcity of broadcast frequenciee upon which Red Lion is prem- 
ised no longer exists. While I do not believe that scarcity is the only constitutional 
rationale for Section 316, the fact is that scard^ is a very real and continuing phe- 
nomenon. As the U.S. Supreme Court has emphasized,'" aeareity is a function of 
demand, not merely absolute abundance. ' ' The purest measure of broadcast frequen- 
cy scarcity is the sales price of radio and television stations, which far exceeds the 
value of physical plant and good will. These prices have gone up, and up, and up. 
VHF television licenses in m^jor markete are now worth hundreds of millions of 
dollars. Channel 6 in Boston was sold a few years ago for almost a quarter of a bil- 
lion dollars. More recently, Metromedia paid almost as much for a UHF station in 
Chicago. Radio prices have also far exceeded the rate of inflation. 

Nor is there even a very real increase in the relative number of broadcast outlets 
available to the average American. 1 have attached to this testimony a passsge from 
comments recently submitted to the FCC on behalf of a group of civil rights and 
media reform organizations" in connection with the proposed modification of the 
FCCs socalled ''T-7-7" rule on broadcast ownemhip. The comments demonstrate 
that the number of broadcast outlets has not significantly increased when increases 
in population is taken into account. For example, the number of AM stations per 
capita increased only 31 percent from 19S3 to 1983, and the number of commercia] 
VHF TV stations increased only 25 percent from 1956 to 1982. Even this increase 
greatly exaggerates the gain, because many new stations have offered the first or 
second service to a communi^. liius, of the 2,262 new AM stations unce 1963, 1,131 
are in cities which previously had no service. 



-__ ^ — J , mcai doctrine critic, the 

PCC received 49301 letters categoriied aa tSimeas complaints. But only 244 of these, about one- 
haU of 1 percent, were deemed prima facie compleinU requiring notification of the licensee. 
(My about one-fourth of these inquiries neulted m advene rulinn. In other wordi. the odds of 
an adverse action agsinat a station ia leas than 1 in 800 per year. See, Kmrnona, "The Fsimeaaa 
Doctrine end the Media" (1978). 

'RedLim BroadeatUng Co. v. FCC 396 U.S. S6T (1969), 

' Justice Burger waa at the time sitting od the U.S. Court of Appeala for the D.C Circuit. Tlie 
quotetion ia from Office of Ointmunication of the United Chunk ofChritI v. FCC, 369 F.2il 994, 
1009 (DC. Cir, 1969). 

• Miami Htmld v. Totnilto. 418 U.S. 241 (19T4). Ste CBS. Int. v. PCC. 463 VS. S6T (1981). 

' ~ ' '\a Brvadciuting Sn. v. Danoemtie National Commilttt, 412 U.S. 94, 101 (1973). 



"Black atiiena (or Pair Media, League of United Latin American Gtiisns, NAACP, Natimal 
Aasociation for Better BroadcBsting, NstioDel Coofeience of Black Lewyen Communications 
Task Force and Telecommunicationa Reaearch and Action Center. 
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Media AcceoB Prqect has pressed for the creation of new outlets. We welcome di- 
versity, even where the FCC has been timorous (as in the case of VHP "drop-ins" 
and 9kH AM spacing), or lackadaisical (as with low power TV). More is clearly 
better, but we don't really have many more stations— at leatA not yet. 

Am^her inappropriate claim offered to justify repeal of Section 316 is the develop- 
ment of alternative program sources. Here again, we welcome all of these long 
awaited benefits of technology, however attenuated they are by the unfortunate fail- 
ure of the FOC and other bodies to encourage minority ownership and to develop 
meaningful structural regulations on croBaownerahip and multiple ownerahip. But 
all program sources are not fungible; roost pay television is long-form entertain- 
ment, not news and other information comparable to current broadcast services. 
And most of these new services are nationally, not locally programmed, and do not 
offer sifpiifiCBnt numbers of viewpoints to the public on lo(^ issues. But even more 
important here is the fact that thwe new services are not present now in significant 
numbers, and may never be. Tlie comments attached to this testimony discuss how 
cable, STV and other services are falling far short of many expectations. STV sta- 
tions are going off the air much faster than new ones are being created. The Janu- 
ary 19, 1984 issue of Electronic Media predicts "still more casualties among the ^y 
and basic program networks." It quotes a new market research report which 
projects only 2 national pay movie channels by 1993, and "10 or 12" satellite deliv- 
ered cable services surviving from among the 40 or 60 now available. The same 
iMue contains a story about the "lackluster response" to direct broadcast satellite 

While I do not believe that an abundance of new program sources eliminates the 
continuing need for Section 316, the simple truth is that no one knows for sure what 
the future has in store for the American public. S. 1917 proceeds from a whollv un- 
justified assumption about the number and nature of new media sources. It is legis- 
lation whose time may never come, but it certainly has not come yet. 

The Chaikman. Thank you very much. 

Next we will take Mr. Simon. 

Mr. Simon. Mr. Chairman, thank you very much for having me 
here. I will briefly summarize my written testimony and hopefully 
perhaps dramatize some of the points in it. 

I must say it was much more appealing to work with you. Chair- 
man Packwood, when we both supported the important telephone 
l^islation than having to deal with our mfyor and basic differ- 
ences over the Fairness Doctrine issue. 

S. 1917 proposes the repeal of the Fairness Doctrine, section 315, 
equal opportunities, and Section 312(aXT)- It is premised on a find- 
ing in section 2, number 2, that "scarcity of outlets in telecom- 
munications or in electronics communications no longer exist." 

It is my view, Mr. Chairman, that that finding is simply un- 
founded. Unfortunately, TRAC was not invited to participate in 
your earlier hearings on scarcity, and the report produced as a 
result of those hearings reflects the absence not only of myself but 
others who hold contrary viewpoints. 

That scarcity does exist, both in fact and as a matter of law, is 
indisputable. There are more people wanting to use the electronic 
spectrum who both have the technical and economic ability to do 
so than there tire outlets. The reality, Mr. Chairman, is that we are 
all potential broadcasters. 

liiere is a phenomenon in the United States that has not been 
taken into account in your prior hearings or, indeed, to my knowl- 
edge in Congress today. The phenomenon is an access explosion in 
the United States. We have attempted to educate Members of Con- 
gress by holding what we call a Media Access Showcase in the Ray- 
bum House Onice Building bringing in some of the citizens-pro- 
duced broadcast materials. 
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We list in the written testimony a few of the many new centers 
that are training people to become broadcasters. Of course, as the 
prior witness mentioned, perhaps the best example, the most dra- 
matic example of scarcity today is in low-power television, and the 
fact that there are five, prombly now close to 10,000 potential 
broadcasters lined up at the FCC, including an organization I am 
associated with, Citizens TV System, asking to use the new outlets, 
the new spectrum availability, yet, we are forced to wait, while the 
FCC tries to allocate the frequencies, which raises or moves into 
the issue of what I call legal scarcity. 

The key issue this committee needs to be looking at is the exclu- 
sive licensing of the electronic spectrum. The Fairness Doctrine 
stems from and the Red Lion case is premised on the fact that the 
U.S. Government licenses people to speak electronically. It is that 
license that is a fundamental distinction between the print and 
electronic media. 

t would like to take just a minute and give an example. I have 
written, produced, and published this book. [Indicating]. I did not 
need a governmental license to do so. We have been able to xerox 
it, print it, distribute it, eill without Government approval. The 
same precise words that are in that book are on this videotape. I 
cannot put this on Channel 7 in the Washington market or on any 
electronic spectrum without governmental license. 

Mr. Chairman, if you want to repeal the Fairness Doctrine, first 
get rid of the Government licensing function. Then I as £iny other 
citizen in the United States, all of whom have the same rights or 
should have the same rights to disseminate it and speak electroni- 
caUv. 

llie Chairman. Let me ask you a question. Would you support 
that? 

Mr. SiHON. I would, yes. As a matter of fact, in our testimony I 
outline several different proposals to address the issue of the exclu- 
sivity of the license. I do not think we have to get rid of licensing 
entirely. I think what we have to do is develope an alternative to 
the Fcumess Doctrine, if we want to explore alternatives, and I say 
in my testimony we are more thein open to work with you and your 
committee to look at real alternatives to the exclusivity of the !!• 
cense as an alternative to the Fairness Doctrine. 

llie Chairman. I wanted to pose the idea — and no one was en- 
thusiastic about it— that we get nd of licensing, even as to frequen- 
cies. We could then pass a quintuple damage stetute for anyone 
who interferes with someone else's frequency, and we just throw 
open the spectrum to the highest bidder. Then you would have no 
licensing. 

Mr. Simon. There are some very thoughtful proposals. I was on a 
panel recently for the CATO Institute on whether to give private 
property righto in the spectrum. I think there are fundamental 
public policy questions eissociated with a plan like that. It is one we 
are willing to discuss and look at, and some variation of that com- 
bined with some sort of public access requirement might be work- 
able. 

We tend to look at the development of cable television as a 
model. Cable provides channels, public access channels. We list in 
our testimony an idea for public access radio to give the public 
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Bome part of that We also have access options for television recom- 
mended to your consideration. 

Thank you very much. 

The Chairman. Thank you. 

Next we will take Mr. Irvine. 

Mr. Irvinb. Mr. Chairman, I represent Accuracy in Media, an or- 
ganization with some 32,000 members around the country, most of 
whom I think would subscribe to what I will say today. 

We oppose the legislation proposed. We think it poses a serious 
danger to the proper functioning of our democratic system. No 
doubt you and other opponents of this move are motivated by noble 
intentions, but it is clear some of those who have led the effort to 
remove all fairness constraints are thinking of their own selfish in- 
terests, not the welfare of the Nation. 

I refer to powerful figures within the broadcast indust^, particu- 
larly CBS and NBC, which have long campEiigned to free them- 
selves for the mild and reasonable restraints imposed on them in 
the name of fiumess and equitable treatment of candidates for 
office. 

Mr. Chairman, there is not the slightest evidence that these re- 
straints have in any way impinged on the first amendment rights 
of the owners and employees of radio and television networks or 
individual broadcasters. They are as free as you or I to state their 
views on issues of the day. ^d figures such as the chairmen of the 
boards of these companies and the principal figures in their news 
operations are in a favored position to obtain publicity for tiieir 
opinions. 

What apparently bothers them is the modest requirement that 
they affora those who hold contrary views on controversifil issues 
of public importance be given an even token amount of time to ex- 
press their views. Those who hold contrary views may represent 
the overwhelming majority of the American people or they may 
represent an unpopular minority. It matters not to the advocates of 
uninhibited power for broadcasters. They alone are to be the arbi- 
ters of what the Americfin people see and hear over the most pow- 
erful communications medium ever devised — television. 

They tell us they ought to have the same freedom from fairness 
as do the publishers of newspapers and magazines because they are 
no different. They are not being honest. Last year I was one of 
three guests on the Phil Donahue program, a syndicated show. As 
a result of that appearance. Accuracy in Media received over 
14,000 letters from all over the country. Last year we spent $72,000 
for a full^page ad in the largest circulation newspaper in the coun* 
try, the Wall Street JoumaT We received a few hundred responses 
to that ad. 

The impact of the print media cannot be compared with televi- 
sion in either the range or intensity of its penetration. This is 
being reflected in the demise of many of our once powerful and 

Erofitable newspapers and magazines. Those who control television 
ave it in their power to exercise more control over this country 
than does the Congress of the United States. Indeed, the power to 
control television uninhibited by any fairness requirements poses 
the danger of making Congress itself subservient to those who own 
and control television. 
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We saw that power demonstrated in 1971 when CBS used ita 
powers to get the House of Representatives to defeat the recom- 
mendation of the House Commerce Committee that the president 
of CBS be cited for contempt of Congress. And that was in the days 
when the FCC was still enforcing the Fairness Doctrine. 

What happens when there is no longer any fairness requirement, 
no equal time requirement for candidates for office, no obligation 
to permit a person subjected to a personal attack on the air the op- 
portunity to reply, and when any broadcaster will be ftee to make 
in-kind contributions of editorial support to its favorite political 
candidates. 

We have made great efforts to make the political process less 
susceptible to influence by those with deep pockets. The l^islation 
you are now considering will make nonsense of those efforts. Candi- 
dates today want money to buy television time. What this l^isla- 
tion would do would be cut out the middlemen, those individuals 
and groups who can provide candidates with the funds they need 
for access to TV. It would give the owners of television facilities the 
power to decide who will and will not get time. It will give them 
the power to make or break candidates free of any concern about 
the rulings of the Federal Election Commission. It will greatly en- 
hance the value of broadcast licenses at the same time the FCC is 
liberalizing the rules to permit individuals or companies to own a 
greater number of stations. At the same time the broadcasters are 
being given greater power by being allowed to operate solely to 
serve their own selfish interest, not the public convenience and ne- 
cessity, they are to be allowed to further enheuice their power by 
bringing more stations under their control. 

It is little wonder that groups on both sides of the political spec* 
trum have joined in opposing this bill and the efforts of the FCC to 
abrogate the Fairness Doctrine by ignoring it. 

What Congress should do is send a clear message to the FCC at 
the earliest opportunity and make it clear that it rejects the efforts 
of the broadcasters to grab greater power for themselves, ostensibly 
in ntane of promoting greater freedom. The freedom they promote 
is strictly their own, not the freedom of the American people to 
hear eiII sides of controversial issues and to elect candidates to 
office on the basis of a free and fair debate. 

Thank you. 

The Chairman. Thank you. 

Mr. Cathell. 

Mr. Cathell. Yes. Mr. Chairman, first we would like to thank 
you for inviting us to testify. 

As the principal political oi^anization representing 3 million 
Americans of Arab descent across the United States, the National 
Association of Arab Americans is deeply concerned about safe- 
guarding freedom of speech and insuring that all views be afforded 
equal access to all media. 

It is our opinion that S. 1917 would have an ultimate effect of 
limiting free speech to the detriment of the public welfare. Our op- 
position to the bill is beised both on princi^e and on our practical 
experience in the exercise of the Fairness Doctrine which this bill 
would ultimately repeal. 
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We take exceptions to many of the findings in the bill. We be- 
lieve many are invalid and tlierefore cannot serve as the basis for 
recommendations for Eimendments to the Communications Act of 
1934. 

We have challenged a number of these findinfs in detail in our 
written testimony. We believe the findings coulaeven be unconsti- 
tutional. Therefore, we recommend that the question of the consti- 
tutionality be clarified before the bill proceeds. 

R^ardmg our practical experience as a basis for opposing this 
bill, we have learned that without the Fairness Doctrine it is 
nearly impossible for some groups to be heard over the airwaves. 
Because of the difTiculty in obtaining access to r^larly scheduled 
prc^raming, the NAAA, our organization, found it necessary to air 
its views through paid advertisements. 

In the past few years the NAAA has engaged in three miyor 
media advertising campaigns that have yield^ unique, possibly un- 
precedented experiences that impact on the First Amendment, 
freedom of speech and the Fairness Doctrine. 

We learned that the broadcast medium does not guarantee free- 
dom of speech for all people. We learned there are no provisions 
that guarantee access to airwaves. We learned that broadcasters 
generally i>refer not to air controversial issues that are believed to 
be a minority view. 

As a result of these experiences, it became absolutely clear that 
without the Ffiimess Doctrine, we stood almost no chance of being 
allowed to present our views to the public via the airwaves. 

The reasons cited by broadcasters in refusii^ our ads were con- 
sistent. In order of predominance the reasons were. No. one, the ad 
was too controversial, the issue was too hot for them to handle; No. 
two, the station's standing policy was not to accept any editorial 
advertising; No. three, the ads would run afoul of or trigger the 
Fairness Doctrine and require the broadcaster automatii^y to 

five equal time to opposing views for free. We found such a misun- 
erstanding of the Fairness Doctrine to be prevalent. No. four, the 
stetions feared reprisals by advertisers with opposing views who 
threatened to cancel their accounts if our ads were aired. General- 
ly, the larger stations with sufficient advertising rejected our ads, 
whereas smaller stations with limited advertising were reetdily ac- 
cepted. 

The reasons cited for accepteince were also consistent. First, they 
stated that important issues should be addressed before the public; 
second, the Fairness Doctrine requires that controversial issues be 
aired and opposii^ views be given an opportunity to respond. 

So we have seen how the Fairness Doctrine is used both to accept 
and reject editorial advertising. This does not reflect a flaw in the 
Fairness Doctrine, howe\'er; rather, it reflects broadcasters' wide- 
spread misunderstandit^ of the Fairness Doctrine. 

The FEiimess Doctrine worked exceptionally well for us when the 
broadcaster exhibited Ein accurate understanding of it and of his re- 
sponsibility as a public trustee. For example, two stations in Wash- 
ington, D.C. handled our ads in an exemplary memner. 

WTOP accepted our ad for both reasons just described. They then 
actively sought out an opposing view which they gave near equal 
time during very similar programing in which our ad appeared. 
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The station also aired eui editorial commentary stating the impor- 
tance of offering opposing views on the same issue. 

WRC-AM ran our announcements without providing correspcmd- 
ing commercial air time to the opposing view, but scheduled an in- 
terview call-in program featuring spokesmen for the other side. 

We believe the welfare of the public was best served by the kind 
of conduct exhibited by WRC and WTOP. Their handling of the ads 
was based upon their accurate luiderstanding of the Feiirnees Doc- 
trine and their sense of responsibility as broadcasters and public 
trustees. 

In conclusion, the NAAA strongly opposes S. 1917 because the 
bill would eradicate over 50 years of debate and eui enormous body 
of carefully agreed upon rules for safi^^arding the First Amend- 
ment rights of the public involving the broadcast media. 

So long as the Government retains the authority to issue licenses 
to broadcasters, it£ first responsibility lies in ensurii^ that the wel- 
fare of the public is served. While the Fairness Doctrine does not 
r^^ate the content of information broadcast, it does create ac- 
countability on the part of the broadcasters to air controversial 
issues of public importance euid offer opportunities for opposing 
views. 

Without the Fairness Doctrine, NAAA and other oi^anizations 
might never be eillowed access to the eiirwaves. Our experience 
shows the Fairness Doctrine works when it is accurately under- 
stood. Without the Ffiimess Doctrine, broadcasters would be vul- 
nerable to sympathizing more closely with finfmcially influential 
groups or individuals and their ideas. 

If successful, S. 1917 would eliminate a process of checks and bal- 
ances between Government and broadcasters that has worked ex- 
tremely well for 50 years. Without some accountability for the Gov- 
ernment, broEidcasters may have no interest in fairness or balance. 

A repeal of the Fairness Doctrine could usher in a new era in 
American broadcast journalism similar to the sensational yeUow 
journalism era of print media experienced in the 1920s and 1930s. 
Without the Fairness Doctrine, the Government would afford to 
broadcasters an absolute and unrestricted right to advance their 
views to the exclusion of those of their less privileged citizens. 

The Chairman. I must ask you to draw to a conclusion, Mr. 
Cathell. 

Mr. Cathell. Let me get right to our recommendations. We rec- 
ommend two points. 

First, we recommend that the Fairness Doctrine be strengthened 
and more effectively enforced. We recommend that the FCC take 
the initiative to provide each broadcaster with, (A) a simplified and 
basic description of the Fairness Doctrine, and (B) a more detailed 
analysis in practical terms of the Fairness Doctrine, and to ensure 
that broadcasters read and understand A and B, we would make 
the second recommendation, that the FCC should require that upon 
license renewal, each broadcaster be administered a test on the 
basics of the Fairness Doctrine. Just as a driver must pass a test to 
renew his license, so should broadcasters prove their proficiency in 
understanding their responsibilities and obligations as public trusts 
ees. 

Thank you for this opportunity to present our testimony. 
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[The statement follows:] 



The National Association of Arab Americans welcomM the opportunity to present 
teetimony to this committee concerning Senate Bill 1917 (S. 1917) introduced b; Sen- 
ator Robert Packwood (R-OR). As the principal political oisanization representing 
three million Americans of Arab descent across Uie United States, the National As- 
sociation of Arab Americans is deeply concerned about safecuarding freedom of 
speech and ensuring that all views — whether in the nugority or minority of public 
opinion — be afforded equal access to all media. 

It is our opinion that S. 1917 ("Freedom of Ezpreoaion Act of 1983"), while offer- 
ing an attractively simplistic ideology about how to maintain unrestricted and free 
speech within the broadcast medium, would have an ultimate effect of limiting free 
speech to the detriment of the public welfare. The NAAA strongly opposes the adop- 
tion of S. 1917. 

We will oddreoB our concerns as follows: 

I. NAAA Challenges to Premises and Assumptions in S. 1917 

n. NAAA's Unique Experience in Paid Editorial Advertising on Radio 

m. Conclu«on and Recommendations. 

I. NAAA CHALLENGES TO PREMISES AND ASSUMPTIONS IN 8. 1917 

S. 1917 bases its recommendations for amendments to the Communications Act of 
1934 on six "Findings." 

"Findings" No. (2) states: "There no longer is a scarcity of outlets for electronic 
communications." This assumption is inconsistent with previous and still current 
findings of the Supreme Court In "Red Lion Broadcasting Co. v. FCC," 395 U.S. 867 
(1%9), Justice Byron R. White defined the "scarcity factor" as the basis for govern- 
ment involvement and licensing. Tlie scarcity principle must be measured in terms 
of the number of persons who wish to broadcast and the availabili^ of frequendse. 
In his words, there are Still "substantially more individuals who want to broadcast 
than there are frequencies to allocate." Until that changes, the scarcity foctor rule 
is still valid. The arguments in S. 1917 fail to refute that Supreme Court fmding. 

"Findings" No. (S) states: "The electronic media should be accorded the same 
treatment as the printed press," This opinion is predicated upon the assumption in 
"Findings" No. (2) which is invalid. Over 60 years of experience have found the 
broadcast medium to be distinctly different in nature than the print medium. 
During the f!rst few yean of broadotsting in America, chaos ensued on the airwaves 
as broadcasters vied for control of ftequenciee. The federal government found it nec- 
enary to regulate frequencies and to issue licenses as the best means of ending the 
battles over the airwaves and serving the )nt«reets of the public 

"Findings" No. (4) states: "tUculation of the content of information transmitted 
by the electronic media infringes upon the First Amendment rights of those media." 
while we agree completely that there should be no regulation of the cmitent of in- 
formation broadcast, the finding incorrectly presumes that such is already the case. 
Quite the contrary, nothing eiiats in the Communications Act or in the Fairness 
Doctrine which allows government to r^ulate the content of information. There are 
no restrictions on what can be broadcast. Furthermore, rather than limiting the 
content of information, the Communications Act and Fairness Doctrine require 
broadcasters to air fiill information, including opposing views. In "Associated Press 
V. United States" 326 U.S. 1, 20 <1946), the Supreme Court emphasized the affirma- 
tive oqiects of the Communications Act and Fairness Doctrine in ensuring the ezer- 
dse (^ the First Amendment They found that the First Amendment "rests mi the 
assumption that the widest possible dissemination of the information from diverse 
and antagonistic sources is essential to the welfare of tite public, , . ." "Finding" 
No. (4) is inapplicable to the debate because it proffiers an erroneous presumption. 

"li^dings" Noe. (5) and (6) are predicated upon "Finding" Na 4 and, therefore, 
are also inapplicable because they are based on an erroneous presumptiMi. 
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NAAA found it necessary to attempt U 
because of the difficulty is obtaining acct 
iMuee of public concern. 

In the past few years, NAAA has engaged in three m^jor media advertising cam- 
paigns that have yielded unique, poBsibly unprecedented, experiences that impact on 
the First Amendment, freedom of speech, and the Fairness Doctrine. We learned 
that the btoadcast medium does not guarantee freedom of speech to all people. We 
learned that there are no provisions that guarantee access to airwaves. We learned 
that broadcasters generally prefer not to air controversial issues thet are believed to 
be a minority view. As a result of these experiences it became abeolutely cleaf that 
without the Fairness Doctrine we stood almost no chance of being allovred to 
present our views to the public via the airwaves. 

The pattern of denial to air our views was consistent in each of the three advertiS' 
ing campaigns. 

Broadcasters rejected our ads at the ratio of five to one, that is, for each accepts 
ance there were at least five denials. This ratio was consistent in each city with Uie 
exception of Baltimore, where 13 radio stations rejected our ads. None accepted. The 
reasons dted bv broadcasters in refusing our ads were also consistent in each city. 
In order of preaominance, the reasons were: 

1. The ad was "too controversial;" the iMiue was simply too "hot" for them to 
handle. No further explanations were cited. 

2. The station's standing policy was not to accept any editorial advertising. 

3. The ads would "run afoul oF' or "trigger" the Fairness Doctrine and require 
the broadcaster automatically to give "eauat time" to opposing views for "free." 

4. The Stations feared reprisals by aavertisers with opposing views who threat- 
ened to cancel their accounts if our ad was aired. 

(It should be noted that of over 66 radio stations contacted, only one refused to air 
tile ad because the broadcaster considered it in "bad taste.") 

Our tint campaign in October 1982 went into four cities: Albany, New York; 
Little Rock, Arkansas; Topeka, Kansas; and San Mateo, California. We combined 
newspaper and radio aids to present our concern about pending foreign aid increases 
for Israel before Congress at a time immediately following Israel's invasion of Leba- 
non. Placing the newspaper ads presented no problems. Placing the radio ads, how- 
ever, proved extremely dilTicult. 

Generally, the larser stations with sufficient advertising rejected our ads. Smaller 
stations with limited advertising more readily accepted. 

This was the case in Albany, Topeka, and Little Rock. In the San Mateo areB. 
however, all four radio stations rejected our ads. This was the firet time that 



prompted the IHmes to run an editorial, "Free Press Means Expression of Differing 
Views" (see addendum No, 2). 

Our second advertising campaign was conducted in January 1983, in six cities of 
Pennsylvania: Pittsburgh, Philadelphia, Allentown, Wilkes-Barre, Lancaster, and 
Erie. Again, the issue raised in the ad was pending aid increases for Israel before 
Congress, llie same pattern of acceptance/denial ensued, but a new development oc- 
curred. Of the 13 stations that accepted the ads, four stations canceled them after 
only a few days. They were scheduled to run a week. The reasons cited were nearly 
identical— pressure from community members oppoeed to the view expressed in the 
ad. One station's salesman was more specific. Me told NAAA that a group of busi- 
nessmen who advertised with the station and its sister TV station had cal]ei the 
radio station manager and threatened to cause the station to lose thousands of dol- 
lars in advertising revenue if our ads were not pulled immediately. (See addendum 
No, 3, Sunday Call-Chronicle of Allentown, article headlined "L.V. radio stations 
pull ads criti(»l of U.S. aid to Israel"). Our ads were subsequently pulled. Hie three 
other stations dted similar reasons but in less detail. 

Our November 1983 advertising campaign in Baltimore experienced similar prob- 
lems. All 13 stations in the Baltimore area rejected our ads. Concern about offend- 
ing certain elements of the community was the predominant reason for rejection of 
the ads. (See addendum No. 4, Baltimore Sun article headlined "City Radio Stations 
Turn Down Arab-American Lobby's Ads,") We moved our campaign to Washington, 
D.C., where we found four stations willing to accept the ads. llieir reasons cited for 
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acceptance were Bimilar to the reaaons cited by Other stations ui previous cam- 

B be aired and that 

_ . _„ _ .. . jr ad in an exemplary manner. 

WTOP-AM accepted our ad for both reasons cited above. They then actively 
Bou^t an oppoeing view. After some effort, an opposing group ran a message of 
near equal time during very similar programming in which our ad ran. The station 
also aired an editorial commentary stating the importance of offering various and 
oppoeing views on a given issue. 

WRC-AM ran our announcements without providing corresponding commericol 
airtime to the opposing view, hut scheduled an interview/call-in program featuring 
spokesmen t^ the other side. 

We believe the welfare of the public was beet served by the kind of conduct exhib- 
ited by WRC and WTOF. Their handling of the ads was based upon their accurate 
understanding of the Fairness Doctrine and their sense of responsibility as broad- 
castera and iHiblic trustees. 

m. CONCLUSIONS AND KBCOHMBNIIATtONB 

ConeltuUma 

NAAA strongly opposes S. 1917 because the bill would eradicate over 50 years of 
debate and an enormous body of careflilly agreed upon rules for safeguarding First 
Amendment rights of the public involving uie broadcast medium. Based upon this 
body of rules and Supreme Court findings, there remain serious questions on the 
constitutionality of S. 1917 which should be addressed before the bill proceeds. 

Nevertheless, so long as the government retains the authority to issue licenses to 
broadcasters, its first responsibility lies in ensuring that the welfare of the public is 
served. White the Fairness Doctrine does not regulate the content of information 
broadcast, it does create accountability on the part of broadcasters to air controver- 
sial issues of public importance and offer opportunities for opposing views. Without 
the FaimeBS Doctrine, NAAA and other organizations mi^ht never be aUowed 



opportunity for leaser known beliefs and minority views to be heard. 

If approved, S. 1917 would eliminate a process of checks and balances between 
gmvernment and broadcasten that has worked extremely well for over 50 yeare. 
Without some accountability to the government, broadcasters may have no interest 
in fairness or balance. A repeal of the Fairness Doctrine could usher in a new era in 
American broadcast joumtdiem similar to the sensational "yellow journalism" era 
of print media expenenced in the 1920s and 1930s. Without the Faimew Doctrine, 
the government would accord to broadcasters an absolute and unrestricted right to 
advance thrir own views to the exclusion of tiioee of their less privileged fellow dti- 
sena. A> defined in "Red Lion Broadcasting Co. v. FCC," "[ijt is the right of the 
▼imnrs and listaneis, not the right of Ote broadcasters, which is paramount." 

Refarding NAAA's experiences, tiioss stations which rejected our ads r 



n attitude which, in the opinion of former FCC Commissioner Kenneth A. Cox, is 
completely inconsistent with the broadcaster's role as a public trustee. As he point- 
ed out in "The FCC and the Future of Broadcast Journalism 1969-1970" which was 
puUished in the Survey of Broadcast Journalism, "[a^ a trustee for the public, a 
broadcaster must use ms facilities to enlighten the public about the criti^ issues 
which it faces, and this obviously requires substantial effort and may involve pre- 
•entittt some viewpoints with which the licensee totally disagrees." 

In the FCC "Fairness Doctrine and Public Interest Standards," Part m 1974, the 
FCC states r^ardine editorial advertising: "[w> cannot believe that an application 
of faimeas here would have any serious effect on station revenues." And, 1w]e be- 
lieve that the Fairness Doctrine should be fiilly appUcable to them [editorifu adver- 
tisements]." 

Furthermore, the FCC states: "[t]he advertiser may seek to play an obvious and 
meaningful role in public debate." 

The NAAA has sought nothing more than to fulfill that meaningful role of creat- 
ing active public debate. Because of difficulty in being accepted on regular program- 
ming of broadcasters, we reverted to paid advertiaement believing this would ensure 
that our views were beard. 
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re frequently rejected for two fundamental reasons: 
mrate undentonding of the Faimees Doctrine; and 
i. The broadcaster's disregard for his responsibility as a public trustee. 



1. The FCC must take the initiative t« provide each broadcaster with A) a simpli- 
fied and basic description of the Faimees Doctrine, and B) a more detailed analysis 
in practical t«rms of the Faimeaa Doctrine. To ensure that broadcasters read and 
unoerstand A and B, 

2. The FOG should require that upon license renewal each broadcaster be adminis- 
tered a test on the basics of the Fairness Doctrine. Just as a driver must pass a test 
to renew his license, so should broadcasteia prove their proficiency in underatanding 
their reaponsibility and (^ligations as a pubuc trustee. 

The Chairman. Let me ask you a question. Does your objection 
go simply to broadcasting, or do you think all media should be com- 
pelled to take your ads if you present them? 

Mr. Cathbll. All we are discussing here is the broadcast 
medium. 

The Chairman. I understand that. When I was a young lawyer, 
one of my senior partners represented one of the Portland pEWers. 
This newspaper had a policy of not taking certain ads ana the 
groups who wemted to place them were forever complaining. 
Shomd newspapers be allowed to do that? 

Mr. Catheix. Should newspapers be allowed to reject advertis- 



ing? 
The 



"he Chairbian. Yes. 

Mr. Cathkll. I think there should be some standards which 
would enable newBpaiiers to reject advertising. I think if an ad 
were to promote anvthing of violence or 

The Chairman. M)me of the ads they rejected were rejected as a 
matter of policy. They were not pornographic or violent ads. The 
newspaper just had a policy that it would not take certain kinds of 
ads. 

Mr. Cathbu. I think that is within their rights. I would like to 
study it closer. 

The Chairman. But that should not be within the rights of 
broadcasters? 

Mr. Cathell. I emi not saying that broadcasters should have the 
right not to accept. What we are sayii^ is, the broadcasters have 
an obligation to serve the public, to present controversial issues. In 
our case, what we were proposing was a controversial issue which 
we felt was of great importence to the public. More importantly, 
the fairness doctrine requires that opposing views to a controveiv 
sial issue that has already been etired be given an opportunity also 
to be broadcast. 

The Chairman. Should that same standard be applied to print? 
Should they be compelled to take ads contradictory to the ads they 
have already taken? 

Mr. Cathbll. I think eis a colleague here on the panel pointed 
out, there is a fundamental difference between print find broadcast, 
and as long eis the Government will issue licenses, the Government 
has a responsibility to insure there is fairness. That does not exist 
with print. 

Mr. Irvine. May I comment on that, Mr. Chairman? 
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The Chairman. In just a minute. I want to finish here fitBt. 

You are basically coming to the question of licensing and scarci- 
ty. People use these concepts interchangeably on occasion. Is that 
what you are saying? Everyone cannot have a station, therefore we 
will impose on broadcasters a different requirement than we 
impose on newspapers? 

Mr. Cathell. That is very close to what we are saying. We are 
saying as long as there is scarcity, as long as there is going to be 
licensing, there needs to be some mechanism to insure that the 
welfare of the public is served, and we believe the fairness doctrine 
does that, and that is why we oppose S. 1917, because it would 
eliminate that. 

The Chairman. Let me ask you, if a radio or television station 
did not have to worry about the fairness doctrine, did not have to 
worry about whether someone would demand free time in response, 
would they not be more likely rather than less likely, to take your 
ads? 

Mr. Cathell. Our experience shows that a broadcaster is unwill- 
ing to broadcast eui issue which they believe is, as we pointed out, 
too controversial. They are concerned about revenues. They are 
concerned about maintaining accounts with major advertisers in 
their communities. If they feel in any way that by airing a contro- 
versial issue which does not sit well with the particular advertiser 
or the particular group of people in their community who pay for 
advertising, they arc going to be more likely not to accept Uiat mi- 
nority (»ntroversial view. 

The Chairman. All right. Let me ask you this, then. Nothmg in 
the fairness doctrine as it exists today requires any radio station to 
take an ad. 

Mr. Cathell. That is my understanding. 

The Chairman. If th^ do take Em ad, there are some ramifica- 
tions which follow but initially they do not have to take any ad. 

Mr. Cathell. Exactly. 

The Chairman. Then what difference does the Fairness Doctrine 
make whether your ads get placed? 

Mr. Cathell. It does place some accountability on the broadcast- 
ers to air controversial issues. 

The Chairman. But they do not have to take your ads. 

Mr. Cathell. He doesn t have to take our a^, but he does have 
to air controversial issues over the period of a year. 

The Chairman. I understand that, but that is different. Your 
whole testimony related to these ads you tried to place. 

Mr. Cathell. Right. 

The Chairman. If you had no Fairness Doctrine how are you any 
better or worse off in getting these ads placed if the fear of the sta- 
tion is the reaction from their other advertisers or commercial ac- 
counts? 

Mr. Cathell. In a way, that is the genius of the Fairness Doc- 
trine. It does not say the radio station must take an ad from the 
National Association of Arab Americans. It does not say it must 
take an ad from the American Truckers Association. It does say 
that within the scope of a year, there has to be some — part of the 
responsibility of the broa(«:aster is to air controversial issues of 
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public importance. It is left up to the broadcaster to determine 

which controversieil issues they wish to air. 

The Chairman. I understand all of that, but that has nothing to 
do with your advertising. Is that correct? 

Mr. Cathbll. We feel as though it does have to do with our ad- 
vertising, because we feel our advertising did present a controvert 
sial issue of public importance. 

The Chairuan. Are you saying some of the stations had to take 
them because of the Fauness Doctrine? 

Mr. Cathell. No, I am not saying that. I am saying our advertis- 
ing fell within that area of the Fairness Doctrine that is controver- 
si^ issues of public importance. It is still left up to the discretion of 
the broadcaster whether to air our particular controversial issue. 
He might choose in order to show tnat he can renew his license 
that he would rather bAt controversial issues on abortion, or no 
smoking, or capital punishment. It is our understanding they have 
the right to pick and choose which controversial issues they care to 
put on their Eiir waves. 

The Chairman. Mr. Irvine? 

Mr. Irvine. Mr. Chairman, I believe the distinction between the 
print Eind electronic media in terms of advertising is very marked. 
We have had a certain amount of experience in placing ads in the 
print medium, and we find that in general responsible newspapers 
will try to accommodate even the most controversial ads. Papers 
like the New York Times and the Washington Poet will lean over 
backwards. 

If there is something they want to exclude, as they have weuited 
to exclude our ads from time to time, they will try to do it on some 
groimd that there is something inaccurate in the ad, not on the 
basis that they have the right to arbitrarily decide. Although they 
do have that right, they do not like to exercise the right to arbi* 
trarily decide we do not like the ad and we do not like what you 
are saying and we are not going to run it. They are looking for a 
rational reason for not running it. 

The Chairman. I will tell you one specific experience I had. The 
biggest department store in Portland was being struck and picket* 
ed/and the newspaper would not take ads by the union, because 
they did not weuit to irritate their advertiser. They had the right to 
do that, not take those ads. 

Mr. Irvine. They have the right. Broadcasters have the same 
right, but experience shows you nave greater opportunities for al- 
ternative courses. Now, it is diminishing with tne demise of news- 
papers. In the old days when the Washington Post would reliise an 
ad, we would go to the Washington Star and say, we want to run 
an ad criticizing the Washington Post, and you could get it run. Or 
you could go to the New York Times, which had a similar circula- 
tion and the audience we wanted to reach. Or you could put it in 
other media, on television and on radio. 

I think you have an entirely different situation. You cannot 
reach the audience you want to reach. There is a very finite 
amount of time that is available. You cannot extend that. A news- 
paper can put in additional pages to accommodate the advertising. 
There is another important difference, and that is, you sav, do^ 
the paper have to put on a contrary ad? Newspapers typically pro- 
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vide for a much broader range of opinion in discussing this contro- 
versial issues than does any broadcaster. 

You have the letters to the editor column. You have the op. ed. 
pages. If I were to object to an ad from this gentleman's organiza- 
tion and wanted to disagree with it, I would have a very good 
chance of getting a free letter to the editor, an op. ed. article. 

The Chairman. And you think there is somethii^ inherently dif- 
ferent in the makeup of the managers of broadcast properties as 
oppraed to newspaper properties? lliey just would not do that, as- 
suming they had ttie same privileges and protections. They are a 
different genre, a different personality? 

Mr. Irvine. It is not so much the character of the people in- 
volved. It is the character of the amount of space or time th^ have 
to deal with. That time to the broadcaster is very valuable. He has 
only 24 hours a day, and he has a much more limited amount in 
prime time. For a newspaper, all the Washington Post has to do is 
add a couple of pages on its press run. It can accommodate this 
more easily and less expensively than the broadcaster. He sees this 
as a terrible burden, to have to do these things, because he can sell 
it for thousands of dollars. 

The Chairman. Assuming they were not deterred by the Fair- 
ness Doctrine and the response and content doctrines, most radio 
stations I know are perfectly happy to sell all of the advertising 
they can, and if that happens to be controversial advertising, my 
hunch is they would take it. There may be some stations that are 
very rich and are not worried about that, but that is not the m^oor- 
ity of stations I have run across. 

And my guess would be, in terms of public service commitments, 
if they were not worried about the equal time doctrines, they would 
sponsor more debates between rational candidates. They are pre- 
cluded from doing this when they have to include the irrational 
candidates at the same time. 

Mr. Irvine. Mr. Chairman, I feel rather differently today about 
radio than I do about television. I think we have less of a problem 
of scarcity in radio. We have greater diversity in radio. We have a 
lot of radio talk shows where all kinds of people, including even 
Accuracy in Media, are occasionally allowed on to express their 
criticism of the media. 

Television is a different tuiimal. We have a much greater limita- 
tion of stations and opportunities, and that situation simply does 
not apply in television. For example, even a powerful corporation 
like Mobil Oil has found great difficulty in getting its ads placed on 
television, especially on the networks. 

The Chairman. Are you familiar with the answers Mr. Hemen- 
way gave when he testified before this committee on the nomina- 
tion of Steven Sharp to the FCC? 

Mr. Ihvink. Well, I did not review them before I came up here. I 
recall seeing them at the time. 

The Chairman. Let me read you a couple. 

Senator Packwood: Theoretically, why should faimeas apply any more b> broad- 
cast than print? Mr. Hemenway: Well, you could aay Uke print media should have a 
great deal more himeas. ! certainly would. We are at logKerheads with the print 
media constantly. Senator Packwood: In other words, do you think the faimeae doc- 
trine should apply to the print media? Mr. Hemenway: "Yea." 
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Mr. Irvine. I do not agree with Mr. Hemenway on tiiat. Because 
of the nature of the print media, because of the greater diversity, 
because of the fact that I can start a newspaper and indeed a mag- 
azine and whatever, that the necessity is not so great. 

The Chairman. Let me ask you smd Mr. Simon this. Which do 
you think is harder to start or buy, a radio station or a newspaper? 

Mr. Irvine. We have had an experience in Washington, Mr. 
Chairman, where nearly 2 years ago now a new newspaper was 
started, the Washington Times. I imderatand that in the first year 
or so it cost something like $50 million to get that paper underway. 
It still is not makii^ money. It is havii^ to be subsidized. I do not 
know very many people who are willing to make that kind of in- 
vestment and tKat kind of sacrifice for tne sake of providing an al- 
ternative voice in the city of Witshington. 

We have a situation out in St. Louis where the St. Louis Globe- 
Democrat is going under and has been saved at the last minute by 
someone who has moved in and will tir to keep St. Louis a two- 
newspaper town. I think it is obvious, Mr. Chairman, that it is a 
very expensive proposition to start a major newspaper. 

On the other hfmd, we have coming up in Washington papers 
like the Washington Inquirer, which I hope you see from time to 
time, which provides an alternative voice. Wc have a new newspa- 
per being stetrted, a new weekly newspaper being — I believe it is 
going to Be called The Washington Weekly. These are being started 
on dioestrings, and they do provide an opportunity for alternative 
voices to be heard. You cannot do that in broadcasting. You cannot 
do that in television. 

The Chairman. Why? You can in radio. We had testimony from 
the FCC on Monday, and I want to pose this to Mr. Simon, there 
were 1,800 license transactions last year. Seven hundred of those 
were simply minority interest purchases. Eleven hundred, however, 
were sales of mtyority interest. Only 10 percent were contested, 
find all of those were approved. The remaining 1,000 were approved 
almoet automatically. One thousand different purchases of radio 
station and television properties. If you had the money you could 
buy one. 

How many newspapers changed hands last year? How many 
people, if they really wanted to get into it, are prepared, to put up 
|50 million as Reverend Moon did last y;ear? How many jpeople 
have the time, the commitment, or the willingness to do it? How 
many, Mr. Irvine? 

Mr. Irvine. I cannot give you a figure. Maybe Mr. Simon can. 

Mr. Simon. Mr. Chairman— First of all, let us start with the 
issue of starting a radio or television stetion. I cannot do so at all 
in the top markets in the countrv. There is no available spectrum. 
So that option is not even available to me. I do want to start some 
low-power TV stations. I have applications in. They have been 
pending for 3 years. There are five or six other people on each fre- 
quency. I would say that is much more difficult. 

In tact, there is no equivalent, obviously, in the print media, be- 
cause indeed in the past 5 years we have sterted Access magazine, 
we have started a new joumcd, and of course if you are talking 
about what scale, what kind of paper, what size, the difficulty will 
obviously be different. If my only choice in buyii^ the radio or 
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broadcast station is to buy only the million or $10 million or SlOO 
million station, it will be very difficult. 

Part of the problem is, there is no market availability for lower 
priced, more focused stations. Why can I not buy a neighborhood 
broadcast station and broadcast in my neighborhood like I can put 
out a neighborhood newsletter? 

The C^tRMAN. When you say the word broadcasting in the 
broadest sense you should include CB radios, and everything else. 
You cannot equate your paper, to the Washington Post. We have 
these bootstrapping arguments. You say there are no more fre- 
quencies. The liXXl testi^ed the other day, eind this is the third wit- 
ness who has so testified that we could have somewhere between 95 
and 100 new radio stations in this area if wc want to reallocate one 
unused UHP franchise. 

Professor Poole at MIT says 200. Dr. Buchsbaum says 125. The 
FCC says 100. When I asked each of them whether the market 
would sustain that many, they said that is not the question. There 
is no scarcity. We could have more stations in the area than the 
area could maintain. This is where the bootstrapping argument 
comes into play. We say there is scarcity because we will not allo- 
cate more and because there is scarcity we have these doctrines. 

Mr. Simon. Mr. Chairman, I would not disagree with you in a 
sense. Let us put S. 1917 aside for the time being and look at the 
problem of getting more outlets. I have no problem at all adding 
those outlets to the market. I do not care if they are not economi- 
cally supportable. Let us do that first. When we have those stations 
on line, when there are those vacant stations that we can say 
people do not really want, then we can legitimately come back and 
say there is no need for the FEiimess Doctrine. 

The Chairman. Mr. Gurss, let me raise two points. One, in your 
initial statement you made some reference to our repealing section 
312(aX6). We do not do that, and I wanted to make sure you did not 
think we are doing that. 

Mr. Gurss. There is reference to 1304 and 1306. 

The Chairman. At the start of your statement you talk about 
fraud in violation of the criminal code, and that is the section of 
the code to which 312(aX6) applies. We do not repeal that. I realize 
it is an oversight. I do not mean to criticize you, but I do not want 
to leave the impression that the bill repeals that section. 

Mr. Gurss. I would like to take another look at the bill, but my 
understanding is that 312(aX6) would incorporate a recision of that 
provision. I would have to check that and get back to you, Mr. 
Chairman. 

[The following information was subsequently received for the 
record:] 

Pbbruarv 1, 1984. 
Hon. Bob Packwood, 
U.S. SfiaU 
Washington, D.C. 

Dkar Senator Packwood: Thank you very much for the opportunity to testify 
before your committee concemiiig S. 1917. I wish t« apologize for an error in my 
written testimoiw which averred that the bill would repeal the atatuton' proviBion 
concerning fraudulent activities by broadcasters, A member of our stafl had incor- 
rectly interpreted your bill at repealing Section 312(bXS), when in fact it only re- 
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peala Section 3]2(aX7). Unfortunately, I failed to ipot this error prior to my oral 
preaentation. 

1 respectfully request that this letter be placed in the record, bo ae to correct the 
nust«ke in my testimony. 



ROBKKT M. GUKS8, Staff Attorney. 

The Chairman. Let me raise another point. You talk about the 
relatively slight number of filings before the FCC on fairness as an 
indication that it is not a great problem. Let me read you a state- 
ment and see if you agree with it. "Most of the dealings with the 
Fairness Doctrine are informal, the more informal ^e better." 
This is used to sustain the theory that it is not the number of fil- 
ings that are key but the reaction of the broadcasters if you threat- 
en to file. 

Is that a fair statement? 

Mr. GuRSS. I do not think there is necessarily a threat to file 
that is involved. I can tell you from our experiences advising 
people who have Fairness Doctrine problems that most of these sitr 
uations do not reach the FCC. They fire worked out in the relation* 
ship between the broadcaster and the public, and that is one of the 
beauties of the system, because it keeps the Government out of it. 
It promotes the citizen-broadcaster dialogue. 

Most of the time the citizens' group goes to the broadcaster and 
says, you have sold all of these spots to a particular side of a refer- 
enda issue. We do not think you are covering the other side of the 
issue, and most of the time the broadcaster says, you know, you are 
right, and they either put these people on a talk show or they put 
someone else on a talk show, or somehow or another cover the 
issue. 

Occasionally the broadcaster is a little more resistant, and there 
is a negotiation process, and the citizens in the community work 
out wi^ the broadcaster usually some sort of agreement on how 
many spots will be shown, or somehow they work it out. Rarely 
does it ever reach the FCC, and as my testimony stated, it is ex- 
tremely rare for the FCC ever to do anything negative, and when 
they do something n^ative, all they do is say, you have to put on a 
little more programing. It is not a very serious sanction, actually. 

The Chadiman. Let me ask you another question, switching to 
equal time. How does the equal time doctrine benefit the public's 
exposure to political candidates? 

Mr. GuRSS. I believe it increases the exposure to candidates by 
requiring that if a broadcaster — let us turn away from the big net- 
works, which are typically the focus of these discussions, and say a 
broadcaster in a small community, maybe the only TV station in 
the community, or the only AM-FM combination in this small com- 
munity. 

He or she who owns the station has a particular candidate and 
wants to promote the candidate, and puts the candidate on a talk 
show that fall under the section 315 provisions, and sells or even 
gives time to that candidate. Without section 315, there is no re- 
quirement that the public have an opportunity to receive, an equal 
opportunity to receive both sides, other legally qualified candidates 
in that election. 
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The Chairuan. How do you handle the situation we recently had 
in the State of Washington regarding Senator Jackson's seat? 
Washington has a blanket primary initially. Everyone is on one 
ballot, although you file by party. They had 13 Republicans and 18 
Democrats or vice versa for Senator Jackson's seat. The broadcast- 
ers basically put no one on. They would not hold debate because of 
equal time. Iliere were only three or four candidates at most who 
rational observers said were rational candidates. 

How do you handle an equal time situation given that field? 

Mr. GuRss. The multiple candidate problem is frequently raised 
in this area, and one of the things you have to remember is that 
the statute as drafted by Congress says "legally qualified candi- 
date," and that relates to what the local State 

Hie Chaiiu(an. These were all legally qualified. They were on 
the ballot. 

Mr. GuBSS. Then perha^ there was a problem with the State 
law. Those are legally qualified candidates. It is basicfdly a civil lib- 
erties issue. If the State defines legally qualified in a certain way, 
should the broadcaster take the role of deciding which of these le- 
gally qualified candidates should be heard by the public? 

The Chairman. In other words, should the broadcaster be able to 
exercise the same judgment as the newspaper editor? And your 
answer is no. The New York Times and other newspaper editors 
frequently luive the leading candidates in to debate in front of the 
editorial writers, and they then present a transcript and comments. 
They do not invite all 33 candidates. 

Mr. GuRBS. Broadcasters do not have to invite all 33 candidates 
either, under the rule, which — First of all, the Commission has just 
changed the rule, and we opposed that. 

The Chairman. I know that. What do you mean, they do not 
have to invite all of the candidates? 

Mr. GuRSS. Under the rule the Commission recently changed. 

The Chairman. No, but you are opposed to the change. 

Mr. Curbs. All right, llie chfuige permits them not to have to 
run any — to give the candidates any other opportunities. Under the 
pre-existing rule, the broeidcaster could have only two candidates in 
for a debate, and could run it, could set up the debate however he 
wanted. He could stage the debate, have it in the studio, whatever 
he wanted, and he didn't have to invite all of the candidates, but if 
there were excluded legally qualified candidates, he had to give 
them equal opportunities at another time. He did not have to put 
them in the debate, so you would not have an unwieldy debate 
with 13 candidates. 

The Chairhan. I think you misstate the law. 

Mr. GuBSS. I do not believe so. 

The Chairman. He could bring them on two at a time, all right. 
He could put on Jones smd Smith tonight at 6:30 and Green find 
Brown tomorrow at 6:30, and two more the next day at 6:30, and 
two more the next day at 6:30, but he would have to give them all 
identic^ opportunities. 

Mr. GuHSS. It would have to be equal opportunity, and it would 
be a subjective test as to whether it would have to be exactly the 
same time. 
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The Chairman. It would not have to be 6:30. Maybe it could be 
7:30. But if the broadcaster tried to put them on at 1 o'clock, the 
candidates would object. 

Mr. GuRSS. That is correct. 

The Chairman. So in essence the broadcaster has to provide 
equivalent opportunities for all. And in the Washington State situ- 
ation there were 31 candidates, of whom only four were considered 
to be serious candidates. As a result of the rules, they put on now. 
How is the public benefited by that? 

Mr. GuRss. The public is benefitted, I believe, first of all because 
these are legally qualified candidates, and the broadcasters 

The Chairman. Thirty-one legally qualified candidates get to 
hear from none. 

Mr. GUR83. I think broadceisters are erring in making that 
choice. I also say, first of all, while we opposed it, the Commission 
has changed this rule, and in terms of the multiple candidate situa- 
tion, if that is the problem, then modiiy the rule. For example, the 
same problem comes up with political editorials. The Commission 
can modify the rule if they want to find make it easier to deal with 
multiple candidate races. 

Do not throw out the whole rule because of an occasional prob- 
lem. 

The Chairbian. But you would oppose that, would you not? 

Mr. GuRSS. I would oppose it, but I am sayii^, do not throw out 
all of section 315 because 10 percent of the time there is a problem 
with 32 candidates, because most of the time there is not. 

The Chairman. As a matter of fact, it goes the other way, par- 
ticularly in primaries. Most of the time, especially for local races 
such as sheriff, auditor, county commissioner, you have a plethora 
of candidates in primaries. This may not occur as often in genral 
elections because you have narrowed it down some, but you still 
are faced with the problem of third party candidate and write-in 
candidates. 

But in most States where there are primaries you normally have 
a plethora of filings for nominations on both sides. 

Mr. GuRss. I find it very troublesome if a local broadcaster in a 
local race which may get litUe covereige euiywhere else — I mean, 
there may not be, especially if it is near a larger city and there is 
no local newspaper to cover the issue extensively. 

The other legally qualified candidates who have met the State re- 
quirements for getting on the ballot may not have any other oppor- 
tunity to get on the eur except on the broadcast outlet in that aresi, 
and for the broadcaster who is a public licensee to make a decision 
of who is going to get exposure to the public, I think that is wrong. 

The Chairman. Mr. Irvine, let me ask you a question. In your 
first page, you said, "No doubt you and some proponents of this are 
motivated by noble intentions, but it is clear that those who have 
led the effort to remove all fairness restraints from broadcasting 
are thinking of their own selfish interests and not the welfare ra 
the nation. 

By and large, I have had to drag the broadcasters into this kick- 
ing and Bcreamii^. The^ have come along, but the real support for 
it comes from the American Newspaper Publishers Association, the 
American Society of Newspaper Editors, the Association for Educa- 
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tioti in Journalism and Mass Communications, Sigma Delta Chi. 
Those people cut across all media. The Society of Newspaper Edi- 
tors especially is often at odds with the newspaper publishers. The 
editors are not the owners. 

Where is their selfish interest? What are they thinking of? 

Mr. Irvine. Mr. Chairman, I do not know how long, how many 
years back your personal involvement in this goes. I do not receill it 
going back as far as 1978. Maybe it does. But my experience with it 
started when the Accuracy in Media won a fairness doctrine ruling 
before the FCC in 1973. It involved NBC over a pn^am called 
"Pensions: The Broken Promise." This came as a great shock to 
NBC and some people in broadcasting, to find that for the first 
time the FCC had cracked down on them on the basis of a discus- 
sion of a controversial issue of public importance of this nature, 
Emd the beginning of the campaign as I perceived it to get rid of 
the fairness doctrine stemmed from that case. 

We saw CBS and NBC condemn the fairness doctrine, but ABC 
did not. That is why I mentioned CBS and NBC particularly. It is 
Uiey, it is the people in the industry who have brought the newspa- 
per people into this. They were campaigning, and if you were in 
broadcasting over those years, you saw how Uie leaders of the net- 
works, the broadcast industry were leaning on their colleagues in 
the newspaper field, come and support us, give us your help. We 
are just Uke you. We have the same first eunendment rights you do, 
th^said. 

llie Chaduian. Basically what you Eire saying is that the news- 
papers are also defending ttieir own interests. 

Mr. Irvine. Let me put it this way. Newspapers today are also 
holders of broadcast licenses. 

The Chairman. So they are, therefore, working toward a selflsh 
end. 

Mr. Irvinb. Yes. 

The Chairman. What about the teachers of journalism? 

Mr. Irvinb. They are misguided. 

The Chairman. Ah. 

Mr. Irvine. Professor Fisher is an exception. I do not know. We 
have not taken a poll. But I suspect there are a lot of Roy Fishers 
out there. 

The Chaxhbian. I would bet if you took a poll of the NAB you 
would have some people who dissent from this because they like 
the Fairness Doctnne. It protects them from having to do contro- 
versial things. They can hide behind the doctrine and say I do not 
want to put that on. I will have to give someone else time. I do not 
want to give the impression that any association is 100 percent in 
favor of this bill. I have never polled the NAB, but I would assume 
this it true of them as well. 

Mr. Irvine. A lot of the broadcasters I have talked to, and I 
travel around the country and give a lot of speeches euid appear on 
a lot of radio and television programs — I have found very few in- 
stances, Mr. Chairmftn, where the broadcasters in the country feel 
they are inhibited by the fairness doctrine. What really meikes me 
feel good about it is, when I get out into these markets, I find that 
the Broadcasters by and large are interested in fairness. They are 
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willing to go along. But this is because they have grown up in this 
tradition. They rec(^;nize they have an obligation. 

The Chaisman. Newspapers have grown up in this tradition 
without the obligation. 

Mr. Irvine. Newspapers have not — we have 1,700 newspapers. I 
cannot characterize all of them. I have had a lot of experience with 
the Washington Post, for example. In 3 months in the last part of 
last year, Mr. Chairman, I sent something like 15 letters to the 
Washington Post objecting to various inaccuracies appearing in 
that paper, and not one vias published. I do not know about fair- 
ness at the Washington Post, whether they have grown up in this 
tradition or not. I Uiink that if I had a similar grievance with a 
TEidio station or broadcasting station, I might have had better re- 
sults trying to invoke the fairness doctrine, as this gentleman has 
said. 

You go to a lot of these stations, and you find they are willing to 
say, yes, that is right, we did neglect that side, we did not put this 
issue on. The newspapers vary a lot. Th^ do not have the same — 
they say, get lost. They can say that. That does not mean they 
always do it. They have their letters column. They are willing to 
put in opposing points of view. But it is strictly up to them. It is 
strictly up to them whether they do it or not. 

The Chairman. Mr. Simon, let me conclude by saying that it was 
fun joining you in the telephone fight. That fight is not over yet. 
We will see how the FCC comes out with their access charges. 

I have been in this business long enough to know there are no 
permanent enemies or permanent allies, just temporsiry arrange- 
ments. You and I will be together again on some issues, 1 can 
assure you, in the future. And you are, 1 will say to this audience, 
a hell of an ally to have, a tough fighter. 

I would rather have him with me than against me on this, and 
although we disagree on this issue, we will be back tt^ether on an- 
other one. 

Mr. Simon. Thank you very much. 

The Chairman. Gentlemen, thank you. It was a most helpful 
panel. 

Now let's go to Mr. Ford Rowan. 

STATEMENT OF FORD ROWAN 

Mr. Rowan. Thank you, sir. 

The Chairman. How are you? 

We appreciate your coming. 

You might want to comment on the NBC pension case. 

Mr. Rowan. It was an interesting case, and if you wish to go into 
it, 1 would be glad to, Eilthough at the time it was litigatoa I was 
not involved in it. 

I appreciate the opportunity to testify, and I hope it will prove 
useful to hear someone who has been in the news business for 
almost 20 years who has also looked at this problem as an attor- 
ney. 

I want to stress, though, that 1 appear as a private citizen repre- 
senting no organization. In deciding where I stand on tiiis issue, I 
have bried to not let where I sit determine my position. I sit mostly 
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in the press gallery. I am the host of the Public Television show, 
"International Edition." I have practiced communications law in 
Washington. It should be noted I never lobby Congress on behfilf of 
clients. And I have taught part time in Northwestern University's 
School of Journalism. 

In sum, I have tried to draw on my rather varied experiences in 
writing a book which will be out m a couple of months called 
"Broadcast Fairness: Doctrine, Practice and Prospects," which 
Lon^an's is publishing. The research was funded by a greint from 
the Media Institute. Tney gave me complete freedom and never 
su^ested what conclusions should be reached. 

However, at the outset of the study I had no strong feelings 
against the regulations. As you might expect from a journalist, my 
left knee started jerking every time I heard the first amendment 
mentioned, but I had worked for zilmost two decades as a reporter 
without ever once fearing that big brother was going to look over 
my shoulder and second guess what I had written. And I had writ- 
ten some controversial stories, including one that got me de> 
nounced during a floor debate in the House of Representatives. But 
I did not worry about the fairness doctrine because, No. 1, I liked 
getting all points of view. I like controversy. Most journalists want 
to put on fill points of view in their stories. The second reason I did 
not worry about it is I was not a licensee and I had nothing at risk. 
And the third reason I did not worry about it. weis I was not a man- 
ager or editor, a news director or a bureau chief, and consequently, 
I was not hassled by people with complaints. 

In short, when I started my study, I tried to keep an open mind. 
I did not want to write a book just supporting arguments for pre- 
conceived conclusions. I thought the best starting point was to find 
out what really happens when a fairness or equal times dispute 
arises. 

With the excellent help of Timothy G. Brown, we were able to 
evaluate how the regulations work. The chapter in the book on the 
informal workings of the fairness doctrine seeks to answer the 
question of why broadcasters feel chilled by the rules when the 
rules are rarely enforced against them. 

What we found supports the view of Andrew Jay Schwartzman, 
the executive director of MAP, the media access project, that the 
success of the fairness doctrine should not be measured by what 
happens at the FCC or by the number of complaints or suite filed. 
He said, "Most of the dealinra with the fairness doctrine are infor- 
mal, the more informal, the better." So we tried to probe how these 
informal arrangements work in the real world and not necessarily 
in the corridors of the FCC. 

We found that organized interest groups, many representod by 
MAP, were very successful in pressuring broadcasters to provide 
free access to the airwaves to respond to paid commercials which 
took stands on public issues. But we also found that many broad- 
casters who did not want to give away their inventory, which is air 
time, declined to sell commercial time for advertising that did raise 
controversial issues. 

Some may contend that it is good that groups which cannot 
afford to pay for commercial time could get some access to pro- 
pound their views, but what of the reluctance of some broadcasters 
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to air issue advertisements for fear of opening a can of worms, as 
one executive put it? 

The fairnesB doctrine is a crude but very complicated tool that 
only results in orgEuiized groups winning access to the air after a 
station has aired one side of a controversial issue of public impor- 
tance. We found clear indication that broEidcasters sometimes duck 
those issues, depriving MAP's clients of access, and more impor- 
tantly, depriving the pubhc of a good discussion of an issue. 

I think it is good when society gets to hear a vigorous debate 
about pubHc issues with divergent viewpoints. So I looked with 
sympatny on proposals to substitute a public access rule for the 
current fairness regulations. In the book, at length, I discuss seven 
different ways for access to the eiirwaves, ways Uiat could be struc- 
tured. Let me oversimplify by saying it comes down to two choices. 
One is voluntary access emd the other is a mandatory public access 
scheme. 

Urging broadcasters to voluntarily open up the airwaves for 
more debate and discussion is a very good idea but hardly likely to 
please the critics on both the right and the left, who distrust broad- 
casters and feel that they have been unfair or people who have had 
the door slammed in uieir faces in the past. Meuidatorj access 
schemes, on the other hand, hold out the unfortunate prospect of 
landing everyone right back in the regulatory quicksand of incon- 
sistent decisions, complex procedures, and governmental monitor- 
ing of broadcaster performance. 

In sum, I concluded that the less the Government intervenes, the 
more incentive broadcasters would have to provide issue prt^am- 
ing to their audiences. 

The Chairman. Let me ask you a question right here. You heeu-d 
Mr. Cathell representing the Association of Arab Americans. I 
tried to pose that question — would more broadcasters be willing to 
accept his ad if they were not afraid of the fairness doctrine, which 
might require them to take an opposing ad? His answer seemed to 
be no, although he admitted he heard some compleunts about not 
taking it because of the fitimess doctrine. 

Clearly some stations will not take ads, just as some newspapers 
will not take ads. This is not always as a result of the fairness doc- 
trine. But would you conclude on average that he would have a 
greater chemce rather thiui a lesser chance of placing his ads if the 
stations were not worried about a fairness doctrine? 

Mr. Rowan. Absolutely. I agree with Mr. Irvine, newspapers pro- 
vide more contrasting views in their advertisements. I disagree 
with what he thinks the reason is. I think the reason newspapers 
aire willing to accept controversial ads is because they are free of 
regulation. 

So I agree with you on this point. I disagree with Dean Fisher. I 
think controversy draws an audience. I think it is exciting, not 
boring. I think that freedom of expression leads to more expression 
and more diversity, but that is a thesis that I know some people 
have disputed here, and one that is very difficult to prove, especial- 
ly in the current regulatory environment. 

One of the things I looked at in the book is possibly suspending 
all of these rules for a while to see what happens and then guaran- 
teeing the opponents of deregulation an up or down vote sometime 
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in the future. I also suggest some other policy choices that fall 
short of the kind of approach you take. But I want to stress that 
my preference is to scrap the rules entirely and afford full first 
amendment protections to broadcasting, cable, and the new elec- 
tronic means of communicating. It is a question of whether society 
is willing to assume the ri^ that the media might misbehave. 

It all comes down to a question of which course poses the greater 
risk. Does r^ulation tend to chill vigorous debate and pose the 
danger of political abuse and meuiipulation? Or would a broadcast 
industry free of content r^^latlons be likely to suppress view- 
points and stifle public debate? 

Here are the 18 points we concluded after the study in this book. 

No. 1, technological change and the emei^ing methods of commu- 
nicating have undercut the sCEU*city rationale for regulating the 
content of broadcasting. 

No. 2, the system of broadcast regulation evolved because of Con- 
gees fear of the politicetl impact of broadcasting. 

No. 3, politicians seek to maximize their own access to the air- 
waves and neutr£ilize broadcasters' power. 

The Chairman. I will let you go on a little longer because I have 
been interrupting you. 

That has been my exact experience. If emything, equal time is de- 
signed to help incumbents. When an incumbent is more newswor- 
thy than the cheillenger, we fit in the news exception. A broadcast- 
er cannot have a debate between the candidates unless they have 
offered £ill candidates the time. We choose not to engage in a 
debate. We can finesse it somehow and say we cannot be there on 
Wednesday and we can keep our opponents off the airwaves with- 
out having actually turned down the offer to debate. 

Also, an incumbent always has ways to ctm get on the air. They 
will put an incumbent on for a half hour talk show. This may 
indeed qualify its news. They will put em incumbant on those morn- 
ing shows that come on right after "Today" or the "Good Morning 
America" shows. Those are not news shows. Yet let your opponent 
try to get the same time or space, even under equal time, and they 
usually cannot do it. 

Mr. Rowan. That is right. As an incimibent, you can raise 
money and buy time. You have the right to buy time. 

The Chairman. Even the incumbent with the least experience 
benefits from that. Our challengers have a great deal of difficulty 
raising as much money as an incumbent. If we have most of the 
money and can buy the ads at the lowest unit rate, it simply in- 
creases the advantage an incumbent has. 

Mr. Rowan. Let me go through this list to get it on the record. 

No. 4, under the current system, broadcasters seek to maximize 
proftts and placate the powers that be. 

No. 5, the fairness doctrine, as applied by the FCC. protects 
broadcasters and affords complftinfrnts very little chance of success. 

No. 6, the fairness doctrine has forced broadcasters to capitulate 
to demands by interest groups for access to the airwaves. 

No. 7, complex r^ulations have been applied inconsistently, 
leaving the puolic and broadcasters unsure of which issues must be 
aired, which issues must be treated ffiirly, and what fairness really 
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The fairness doctrine. No 8, is largely irrelevant to daily news 
coverfige. 

No 9, the fairness doctrine hfis filways been impotent in curing 
the real causes of bias in the news. 

No. 10, the personal attack rule has burdened the stations with 
excessive procedures while not affordii^ persons who were criti- 
cized on the Etir an adequate reply remedy. 

No. 11, the political editorializing rule has dreistically chilled the 
expression of opinion by broadcastera. 

No. 12, the regulations on issue advertising have limited expres- 
sion of views on radio and television. 

No. 13, the fairness doctrine has had the unintended impact of 
thwarting increased public access to the airwaves. 

No. 14, access provisions, while meriting closer study, may share 
many of the problems of implementation and adjudication poeed 
under the current system of regulation. 

No. 15, the effect of the fairness doctrine equal opportunities 
rules and reasonable access provision has been the broadcast of 
conformist, centrist, mainstreeun opinions. 

No. 16, the rules operate to protect the dominimt two political 
parties from third party and independent challenges. 

No. 17, competition among ideas and broadcEisters should be a 
m^or goal of public policy. Yet, proposals to let market forces pre- 
vail in broadcasting must be examined to assure the market is not 
dominated by monopolistic giants. 

No. 18, when possible, regulations stressing structural guaran- 
tees of diversity in communications are preferable to r^ulations 
affecting the content of material which is broadcast. 

I would like to put the rest of this in the record and sum up with 
one sentence that says fairness, equal time, and reasonable access 
rules have proven to be unfair, inequitable, and at times unreason- 
able, and ought to be abolished. 

[liie balance of the statement follows:] 

The picture is not all bad. That's because the regulations usually have not been 
appliecl in a heavy-handed way. Broadcasters have wide discretion under the rulee 
and they've often resisted the temptation to play it safe with bland, conformist fare, 
or strike out on biased, partisan crusades. 

But the potential for political abuse of the rules remains and I cite several in- 
stances when advocates of the left and the right have used the r^utatoiy system to 
try to suppress contrary viewpoints. 

I woula like to close on a political note — afterall, this is an election year. "Hie 
equal time rule is less <rffen8ive to journalists than the Fairness Doctrine because 
most pro^amming is exempt from equal time requirements. But the interaction of 
these various regulations has produced what I termed "r^ulatory schizophrenia." 

1 don't want to become too technical, but consider two cases that arose under the 
Fairness Doctrine, Zapple ' and Cullnuin '. 

ZappU requires that when a station gives or sells time to a supporter of a candi- 
date curing a campaign, it must afford a quasi equal opportunity to supporters id 
the candidate's opponents. This means that if free time is given to one candidate's 
boosters, it must be given to the other candidates' supporters. If paid time is sold to 
one supporter, it must be available for sale to the other's supporters. 

Cullman requires a broadcaster who has chosen to air a sponsored program or 
commercial that raises a controversial issue of public importance to air opposing 
views, even if it cannot find sponsorship for the contrasting viewpoint. Thus if one 
side of an issue is presented in a paid ad, the station may have to give away time 
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... « FaimesB Doctrine caaea but they reflect very differ- 
ent perspectives. Cullman requires free response time for paid issue ads. Zapple re- 
quires equal treatment; a paid ad only neea be rebutted if the other aide can afford 
to pay for its message. 

Zapple was designed to avoid unequal treatment of candidates and reflects the 
goals of the equal tinie rule. It does not seem fair to require one candidate to buy 
time then permit his opponent to plead poverty and receive free time under Culi- 
tnan. But Zapple appli^ only during campaign seasons. The rest of the time Cull- 
man applies. Usually. 

In my book I examine several cases during the last dozen years in which the 
FXX^ — and the courts— have had to grapple wiui complaints by political parties and 

menta; others related to requests for resonse time after presidential addresses. At 
timee the FCC rec<Kni2ed that "electioneering is a continual process;" at other 
times it limited the Zaj^ie concept to campaign periods. 

I don't want to recount a buncn of cases here, but perhaps it would be helpful if I 
focused briefly on a recent one, in 1982 during the last campaign. You mav remem- 
ber that right before the conKressional election President Reagan asked for free 
time from tne networks to address the nation on the economy. The Democratic Na- 
tional Committee denounced Reagan's speech as "partisan campaigning." The DNC 
urged the networks not to carry the address. 

ABC decided the speech was not newsworthy enough for live coverage but used 
excerpts on newscasts. CBS and NBC decided to carry the Reagan speech live. The 
DNC demanded equal time from CBS and NBC to reply. The party compromised 
with NBC so that the DNC could have a shorter time period immediately after 
Reagan spoke (just before start of a World Series game). CBS. however, declmed to 
give the DNC time right after Reagan or a simUar time slot the following night, 
lnBt4^rl CBS broadcast its own news special at 11:30 pm, featuring interviews with 
various Democrats, CBS did not carry the complete reply by the Democratic Party 
spokesman, Sen. Donald Riegle. 

Riegle was the choice of the DNC to make the reply that sired on NBS. CBS chose 
iiwtearf to nreduce its own news program, partly out of concern that Richie's appear- 
ance would trigger equal time requests from the Republicans in Brfichigan, where 
RijWle was runnmg for reelection. 

"Hie DNC filed a complaint against CBS demanding prime time for the spokesper- 
son of the party's choice. But the DNC faced a major hurdle. The equal time rule 
only applies to candidates and Reagan was not candidate himself in 1982. Moreover, 
the equal time rules do not appl^ to bona fide coverage of news events, like a presi- 
dential speech. Of course, the Fairness Doctrine does apply to news coverage, but it 
does not require equal coverage, onl^ that broadcasters provide contrasting views in 
their overall programming. The Fairness Doctrine gives broadcasters much more 
discretion than the equal tmie rule. 

CBS had given broad coverage to the state of the economy, had shown news items 
•bout Reagan's policy and the opposition to it, and had featured Democrats criticiz- 
ing the Rragan speech. How then could the DNC hope to prevail in the 1982 com- 
[daint? 

ZappU. Tliat case had attached some of the equal time concepts to the Fairness 
Docbme. If Reagan were considered a spokesperson for all those Republican candi- 
dates running for reelection, then, the DNC argued, they were entitled to a quasi 
equal opportunity to respond and with equivalent time and the spokesman of their 
cnoice. Tne FCC turned the Democrats down.' It held that Zapple was not designed 
to apply to news coverage of events the broadcaster reasonably felt were newswor- 
thy. Although Zapple is part of the Fairness Doctrine, the idea of tii ' 

tunitiee meant that exemptions under the equal "' '- -' — 

■ituations as well. 

All this raises several points, not the least of which is whether the regulations are 
too complex. During the 1982 campaign the FCC had staffers manning phones 24 
hours a day, fielding about 3,000 calls a month. The inquiries from candidates, cam- 
paif^ managers, and stations about fairness, equal time, Cullman and Zapplie obli- 
ntions were extensive. Naturally, politicians Uied to maximize their exposure on 
Uie airwaves by using the complicated rules. 
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One thing that is significant about the FCCb decUion in tbe 1962 DNC caM is 
that the Commission had to second-guess the newa judgment of CBS. Rather than 
looking to what the DNC said was important (Reagan's political use of the media), 
tbe FCC tried to peer into the mind of the broadcaster: 

It is not the partisan political purpose of the speaker [Reagan] that is controlling; 
rather it is the intent of the broadcaster in making a judgment whether Ut carry 
specific news programming. In short, it is recognized that political discuaeion is in- 
herently partisan. To place tbe broadcaster and ultimately the Commission in tbe 
role of assessing the content of speech contained in news programming to determine 
whether it was partisan would be an inappropriate and impracticable intru- 
sion. ... If the broadcaster intends to further a candidacy rather than uCTordinK 
coverage solely because of its newsworthineas, then and only then did Congreaa indi- 
cate an intention to remove the bona fides of particular news programming.' 

To its credit, the FCC refused to assess "the content of speech contained in news 
programming," but it continued the inactice — equally intrusive — of trying to judge 
the "intent <»' the broadcaster" in deciding whether to air a specific speech. 

No one can blame politicans for trying to use tbe rules to gain exposure on televi- 
sion and radio. But to mask the use — and occasional abuse — of the regulatory 
framework with concepts of fairneae, equality, and "reasonable" access is to disguise 
what the rules really are: a tool of the powerful. 

Consider the plight of the independent political committeee. If they pay for time 
to attack an incumbent for his or her stand on the issues prior to the start of a 
campaign, the broadcaster may have to give away time to the incumbent under 
Cullman. But if the attack comes during the campaign ZappU applies and no tree 
time need be given. 

In 1981, NCPAC, the National Conservative Political Action Committee filed a 
complaint with the FCC against stations that refused to run NCPAC ads. NCPAC 
said it should have a "reasonable right of access." The FCC turned it down and 
warned that acceptance of NCPAC ads outside campaign periods by stations could 
trigger Cullman obligations.' The FCC reached this decision even though earlier 
cases had refused to extend Cullman into tbe "political arena."* Moreover, inde- 
pendent groups are treated differently than established political parties; when a 
party buys advertising time outside campaign periods, Cullman doee not apply.' 

And consider the inconsistent treatment of issue-oriented advertisements which 
do not express a preference for any candidate. They are subject to Cullman, even if 
they relate to a ballot referendum issue. Thus if a corporation buys time to exprern 
a view about a proposition, the station may face a demand for free time from a 
group that asserts it cannot pay for airtime. 

Is it fair to treat candidates, supporters of candidates, political parties, independ- 
ent groupe, and issue advocates in such an inconsistent and confusing wajr? 

If the above deecription leaves one muddled, this is because r^ulatory policy is 
muddled. The distinctions between candidate and issue, between campaign and non- 
campaign period, between esUblished party and independnt PAC are illogical. Can- 
didates run on issues, even if not always comfortably. Issues are in the "political 
arena," even if not always in a partisan way. Ballot propositions stir politicEd fervor 
just as candidate races do. Why treat them differently? If "electioneering is a con- 
tinual proceas" why distinguish between campaign and noncampaign periods at all? 
Why grant access rights to candidates but deny them to independent groupe oppoe- 
ingthe candidates? 

Il>ere's no good answer to these questions, the meamerizing effect of words such 
as fairness and equal time b only dispelled if one focuses on who gets what, when 
and how. 

The rules have been rigged to favor the powerful. Incumbent politicans retain 
their newsworthy advantage and stations need not cover fringe candidates on the 
news. Candidates have access rif^ts to purchase airtime. Debates can be staged to 
exclude candidates who are not in the mainstream. The conventions of the Demo- 
crats and Republicans can be covered gavel-to-gavel without a minute of coverage of 
the meetings of the Socialist Workers, the Libertarians, or tbe Citizens Partiea. 

Taken together. Congress has fashioned the equal time, fairness, reasonable 
access and loweot unit cnarge provisions to protect the members of Congress them- 
selves. 



' National Conttrvatiiit I^ilitical Aclion Commillet, FCCB2-I6T (April 6, 1982). 
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Broadcasters have not found it hard to survive and flourish under such con- 
•traints. Afterall, established broadcasters reap great profits while establishment 
politicians preserve political power. 

But is the public well served by such a syrtem? I think not. 

The Chairman. You are right to summarize it because if you 
were to read it, it would be confusing even with or you know the 
Zapple and Cullman doctrines. 

But I love the examples you chose. One of the witnesses in the 

{previous panel said what is needed is to codify and simplify the 
aimess rules and give them to the broadcasters so they will under- 
stand them. You attempt to do this with Cullman and Zapple, with 
such issues as defining what a campaign is and how long does the 
campaign last. You can not simplify these. You come down to a 
case-by-case situation where finally the broadcaster says the heck 
with it, it is not worth it to take the ads. The ad will probably 
cause more headache than it is worth. I can see it coming to that. 

Mr. RowAN.The r^ulatoiy policy is muddled. It treats candi- 
dates differently from independent political groups. It treats ballot 
propositions diRerently than political cont^ts. It treats interest 
groups differently depending upon their relative wealth. 

But the point I would like to make is there is something that is 
sort of bottom line here. That is, the system as a whole, when you 
take equal time, reasonable access, and the fairness doctrine and 
put it all together as a whole, what it does is support the powerful, 
the status quo. It hurts the groups that we heard testify just before 
on the right and the left. I am amazed to see them support some- 
thing that refilly gives them only scraps from the table. The impact 
of broadcast regulation as it exists in this country today is to sup- 
port the status quo. 

The Chairman. If broadcasters knew their renewal in no way de- 
pended upon fairness or equal time, I would wager that I ana my 
fellow Senators and most of the rest of the politicans would get at- 
tacked more oflen by the broadcast media than we ever will under 
the present circumstances. They will not touch us so long as we sit 
here controlling the rules under which their licenses are ultimately 
approved. 

And I agree with you. Every incumbent, I suppose, from a purely 
selfish standpoint, ought to vote to strengthen and increase these 
rules and make them more onerous and difficult because they 
clearly benefit us. 

Mr. Rowan. And I think that is one of the reasons it will be very 
difficult to pEiss this legislation. 

The Chairman. Especially difficult when much of the opposition 
phrftses it in terms of giving an opportunity to the little person, 

E'ving them the same chance that the big boys have. You and I 
low from experience however, that is not the way it works. 
I have also discovered something that is very interesting. The 
broadcasters and cable are both supportive. In addition, when you 
bring in ANPA newspaper editors, aigma Delta Chi, and the joui^ 
nalism deans and teachers, you have a broad coeilition of support. 
The opposition comes from the very conservative and very liberal 
groups. For a long time I tried to figure out why, because these 
groups normally do not agree with each other on most issues. What 
I have concluded is this, ft may not be conacious, but they are both 
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upset with the media for one reason or another. Iliey both believe 
in their social views so honestly and tenaciously that they think it 
is the obligation of the media to help promulgate those vie^ 
Whenever &ey are in control of Government they try to make sure 
their views are the views that are promulgated. As a result they 
will take their chances imd hope they will be in control of Govern- 
ment. 

I do not say this with reference to any of the panelists who were 
here before, out I think deep down there are many people on the 
left who would really like to own the media, or have the Govern- 
ment own it. There are also many on the right who, if they do not 
want to own it, certainly want to censor it to make sure that it 
does not do anything that might be anathema to their particular 
philosophies. 

Both of those groups can join hands. They have different social 
purposes, but they want to use the media to achieve those pur- 
poses. This is unfortunate. I understand how they feel, but I think 
they would accomplish what they want more easily if we did not 
have these doctrines. I think some stations would bjt some of these 
issues if they did not have to worry about the fairness rules. 

Mr. RowAN.That is my point. You have much more hope for di- 
versity of viewpoints being expressed on the air in the absence of 
regulation. 

As I say, it is hard to test that thesis, but I would look to newspa- 
pers, and here we have a case in many cities where there is only 
one newspaper, but they do not shy away from controversy. They 
eiccept issue advertising. Their front page is full of diverse view- 

gQints, maybe not as much as I would like. I would like to see Sam 
imon's group get more access to the airwaves. I would like to see 
them get on. I do not think a mandatory access scheme would work 
very well. We would get right back into the same kind of problems 
we have now. But one would hope broadceisters would see it in 
their own economic self-interest because of marketplace forces to 
give more time to divergent viewpoints. 

There is no guarantee that that will happen, but I can tell you 
under the current system it is not happening very well. 

The Chairman. 1 agree. 

Mr. Rowan, as I said to Mr. Abrams earlier, who has a great 
background in the law on this, I appreciate your great background 
in journalism on this. You said when you went into the study, you 
went in with a blank slate. You have no preconceived notion as to 
where you would come out. 

Mr. Rowan. That is true, except I want to say, like everyone 
else, I carried my own subjective biases into it. I just tried to be 
detached and think about it, and if you look at some of the chap- 
ters on access in the book about trying to grope with the problem, 
how do you have ein equitable system that provides for <£vergent 
viewpoints being expressed publicly, I think you will see that there 
are good arguments on both sides, but the bottom line is I am 
afraid it is very hard to devise a system of r^ulation that will not 
getyou right back into the same problem you tiave here. 

The Chairman. Mr. Rowan, thank you very much for coming. 

Mr. Rowan. Thank you, sir. 
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The Chairman. We are going to move to a panel consisting of 
Mr. Hobler, Mr. Saadi, Mr. Mell, and Mr. Cohen. 

We will take a quick 5-minute break and then move to that 
panel. 

[Brief recess.] 

The Chairman. Let us start with the panel. Panel members are 
limited to 5 minutes in appearance. I might say to Ms. Donnelly, 
who was scheduled on a previous pemel but whose plane was late, I 
will put you on after this panel. I will put you on alone if you will 
please keep your statement to 5 minutes. 

Mr. Hobler, why don't you go first. 

STATEMENTS OF HERBERT HOBLER, CHAIRMAN, NASSAU 

BROADCASTING CO., PRINCETON, NJ.; RAYMOND SAADI, VICE 

PRESIDENT AND GENERAL MANAGER, KHOH, HOUMA, LA; 

DEAN MELL, NEWS DIRECTOR, KHQ, INC., SPOKANE, WASH., 

AND STAN COHEN, GENERAL MANAGER, WINZ-AM, MIAMI, FLA. 

Mr. Hobler. Thank you. 

I have been in broadcasting 37 years, 18 in television. For the 
last 20 years I have owned my own radio stations in Princeton and 
Trenton, N.J. As a result of my involvement in first amendment 
matters, I came to the attention of my fellow broadcasters and 
served two terms on the NAB board where I was chairman of the 
First Amendment Committee. I will differ from my notes which I 
filed. 

The public has a right to viewpoints, advocacy, and controversy, 
as someone suggested earlier, and they are not getting it, and I 
once wrote a paper called the "fairless doctrine." which I think is 
somewhat descriptive of what we have. 

I got interestod and mad as a broadcaster with the impositions 
foisted upon me and every other broadcaster with a monthly obli- 
gations announcement. Over the years, we have all had to run it, 
so I did an editorifil surrounding it, criticizing it, and under the 
fairness doctrine offered response time to Chief Justice Burger, the 
chairman of the FCC Commission, and our two U.S. Senators, all of 
whom responded saying they declined to respond. 

But I attacked the fairness doctrine through this for 84 consecu- 
tive months, and my listeners in the area began to understand 
what freedom of speech was all about. When we were prohibitod to 
even mention the word "lottery" about 9 years ago, and the lotteiy 
was pulled out of New Jersey at 12 noon, at 12:05 every day we 
said something occurred in the statehouse or the State capitol 5 
minutes ago, and someone won something which you can go to the 
free press this afternoon to find out about. So, we have tried to 
dramatize these things as they have occurred in an innovative way. 

The thing that brought the greatest attention to me, perhaps, on 
the first amendment was when I decided 8 years ago to give free 
time to the 12 l^ally qualified gubernatorial candidates running in 
New Jersey in 1973, so I offered to and gave for 7 consecutive 
weeks to the Republicans, the Democrats, the Dewn with Crooks 
Party, the Communists, the Socialists, all of them, 1 minute of time 
at 7:15 a.m, each week. I followed every single rule, and spent 
about $10,000 for a Washington attorney to make sure I was prop- 
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erly doing it. I could not find one of them for several weeks. He 
was the gypsy candidate. 

Then several of us decided to endorse candidates. We endorsed 45 
candidates, 23 Republicans and 22 Democrats. We did it in a very 
Inief manner, because we had to. It took 14V^ elapsed minutes on 
our two stations, and in return we had to offer 396 minutes, be- 
cause, first of all, of the equal time law, and then as the fEiimesB 
doctrine did apply including the candidates we endorsed, who 
would have time in response to the people who criticized them. 

We had 108 minutes of rebuttals on Friday before election day on 
our two stations, and I surest that this idiodic stunt that we did 
certainly demonstrated we could not serve the public the way we 
wanted to, and of course 98.3 percent of all the people in New 
Jersey voted for Democrats or Republicems. When I got on the 
NAB board, I created a newspaper which many of you in this room 
have seen. Maybe you haven't seen it, because this suggested a 
Federal newspaper commission imposing on all newspapers the 
same rules and r^ulations we have. 

And when I look at it today, I notice that when I created this 8 
or 9 years ago, 1 put the date "April Fool's Day, 1984, George 
OrweU Day." 

From another document I wrote that I called the "Doclaration of 
Broadcast Freedoms," I asked, "By what yardstick does Govern- 
ment proclaim that 9,000 broadcasters will be any less responsible 
with their freedoms than the 9,000 newspapers whose influence be- 
comes less as broEidcasting becomes greater? By what yardstick can 
the Government judge the propriety of one viewpoint compared to 
another, one issue compared to another, or why or how controversy 
should or should not be treatod." 

I was in the office of a former FCX? Commissioner 7 years ago, 
and I do not know when I have been so humiliated. When I said, 
why should we be treated differently, he said, "I do not trust broad- 
casters." That really disturbed me. 

Then you talk about the fairness doctrine, and the fact that some 
broadcasters do favor it. Indeed, some of them do, including Wes- 
tinghouse. At one of the broadcasting editorial convention, I asked 
the editorial writer for the Westinghouse station in Boston if he 
felt inhibited. He said, "No, I don't feel inhibited at all." I said, 
"What if you had to do a really gutsy situation, a really controver- 
sial one? Would you go ahead and do it?" And he said, "Oh, no, I 
would call the main office in New York first and they would get in 
touch with our FCC attorney, and we would consider whether we 
would carry it." I said, And you do not think you are inhibited? 
Certeiinly a locEd newspaper would not do that." 

Senator Bradley was well known to me, since I am from Prince- 
ton and we used to broadcast the Princeton basketball games, and 
when he decided to run for pditical office, so did Jeffrey Bell. Nei- 
ther of them had ever been elected to political office, and I felt it 
was important that their viewpoints be known, so I decided to offer 
them a half an hour of time each week to debate each other for 6 
weeks. However, I checked with my attorney and found that the 
l^ally qualified other ctmdidates included the Down with Lawyers, 
ihe Socialist Worker, the Socialist Labor, Independent, In God We 



ib. Google 



126 

Trust, Politicians are Crooks, Labor Party, and libertarians, so I 
could not make the offer. 

I think that you, Senator, and Senator Gotdwater, and Senator 
Lautenbei^, and Reed Irvine, and Andy Schwartzman, emd Gene 
Fisher should all have access to the airwaves, and the way it will 
happen is to free them, because I guarantee you there will be far 
left and far right and moderate viewpoints, and maybe half of 
them scared to do anything. The viewpoints will be there, and you 
can dial around. Antonio Scala, a University of Vii^inia law pro- 
fessor, said one time if an English Governor said to Tom Paine, 

Write all the pamphlets you want, I will not restrict your speech, the only thins I 
raquire is you put an appendix on the back of your pamphlet stating the outer uoe, 
it never would have been done. 

David Brinkley once said, 

There are numerous countries in the worid where politicians have seised absolute 
power and miucled the press, but there is no counti; in the world where the prcM 
hae seised nbeolute power and muzsled the politicians. 

I tiiink it is a travesty, and I concur with the comment made 
that the gentlemen with their viewpoints left and right and the 
middle who want access will have exciting accesn if the broetdcast- 
ers can be free to do their thing, because uiey will welcome similar 
and contrary viewpoints. 

Thank you, sir. 

The Chairman. Thank you. 

Kir. Saadi. 

Mr. Saadi. Thank you. 

Mr. Chairman, I appreciate the omtortunity to be here. I have 
seen a lot of changes in the 30 years I have been in the radio busi- 
ness, starting with my home town radio station, which was then 
the only station that served three parishes in Louisiana. That is 
what we call counties. Today there are 11 radio stations there, 
VHF TV coming, and at least four or five channel cable systems, 
and in addition three or four daily newspapers. None existed at 
that time. 

I am one of the radio broadcasters who I think you characterized 
as saying, "the heck with it". Our experience with the fairness doc- 
trine, in an admittedly small market, prompts me to call it the 
feamess doctrine, because of the ease with wluch anyone anywhere 
can disrupt our station operations with threats and attempts to in- 
timidate. 

Before President Reagan announced as a candidate for President, 
he hosted a commentary radio show which we used to carry on our 
station. In 18 months of carrying the pn^ram, we never received a 
single complfunt from any of our local audience, not one. We did, 
however, hear from individuals and groups thousands of miles 
away from our listening area. Following one of Reageui's commen- 
taries, we received a request for equal opportunity from no less 
than nine individuals and groups chai^^ing tney were the victims of 
personal attack. 

Now, when you get that kind of request at a small radio station, 
you can be sure that everything screeches to a halt. We had spent 
a lot of time reviewing the tape, playing it over and over again to 
determine if in fact there were personal attacks. Finally, we deter- 
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mined we would have to get a Washington attorney and discusa it 
with him. After a lot of time, a lot of effort, and some money ex- 
pended, we decided to honor their requests, since they asked for 
only one prof^ram to handle all of their requests as a group. 

We did not agree tlusre were personal attacks. It was simply, we 
caved in and did it. 

On another occasion we were confronted with a request for air 
time from a group in Texas who, through their attorneys, submit- 
ted a complaint based on comments made in a series of spot an- 
nouncements by the chief executive of the Weston Co., Mr. Eddie 
Chiles. They did not single out any individual announcement or 
any particular thing that he said. Rather, they talked about the 
things he was implying in his meesage, rather than the things he 
spoke. 

We were not sure the fairness doctrine extended to interpreta- 
tions of implied chaises, and checking our records, we found we 
had covered every issue they challenged, and we denied the re- 
quest. 

Senator Packwood, you stated that these regulations chill editori- 
al discretion and cause self-censorship. You are absolutely right. 
We do not have as small broadcasters, the resources and time, 
people or finances to deal with fairness doctrine complaints from 
groups and individuals who are not our listeners, not in our listen- 
ing audience, and are miles away. 

I would like to comment on another provision of section 316 
which I believe has failed, the lowest unit rate provision. If I per- 
ceive correctly the rationale was to aid in reducing campaign 
spending and provide candidates not well known to the pubuc an 
economical way of presenting their views. I think it has failed. Last 
fall we had an election in Louisiana in which there were 10 candi- 
dates, only two of whom were public figures, tiie former Governor 
and the incumbent Governor. Those tm) alone spent in excess oi 
$20 million in that campaign for the governorship of the State of 
Louisiana. I might add the winner spent $13 million of that, and 
that was the most money ever spent in the United States in a win- 
ning campaign. The lowest unit rate only served to buy more time 
with the same dollars for those two candidates. The other eight 
candidates probably did not spend $20,000 as a group, and I doubt 
whether anyone can recall who any of the ei^ht are today. 

Mr. Chairman, just outside our radio stetion, on Main Street in 
Houma, La., there is a satellite receiving antenna which belongs to 
the Associatod Press, and for which we lease them land, and space 
in our building. We get much of our national and local news 
through that antenna. So does the only daily newspaper in our 
community, which is owned by the New York Times. 

The signal for the newspaper comes into that dish, into our radio 
station, where it is then connected to a phone line to take it to the 
newspaper. It is the same news, the same source, the same means 
of delivery, but receives quite Afferent treatment when it reaches 
itegoal. 

I think the newspaper deserves the protection of the first amend- 
ment. I think broadcasters do, too. 

I tliank you veiy much. 
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The Chairhan. Thank you. I appreciate the veiy personal expe- 
rience you relate. I suppose if we heard from 100 broadcasters, we 
would have 100 similar but personal experiences. 

Mr. Mell. 

Mr. Mell. Thank you, Mr. Chairman, and thank you for the invi- 
tation to appear here and express my support for S. 1917, the Free- 
dom of Expression Act of 1983. 

My name is Dean Mell. I am news director for KHQ, Inc., in Spo- 
kane, Wash. I have the responsibility for the news operations of 
KHQ^ AM and FM and TV. I am the immediate past president of 
the Radio Television News Directors Association, a nonprofit pro- 
fessional association of approximately 2,100 journalists and others 
who are active in the supervision, reporting, and editing of news 
and public affairs pn^euning on radio and television, both broad- 
cast and cable, at the network and local levels. 

I might also add that the RTNDA has been a leader in this effort 
to repeal section 315, the fairness doctrine and equal opportunity. 

I have been a broadcast journalist since 1947 at both the network 
and local levels. From my own knowledge and experience, permit 
me to cite reasons wh^ 1 regard the equal time and fairness doc- 
trine provisions of section 315 as stifling, costly, £md nonproductive. 

The Federal R^^ister on the faimeBS doctrine and public interest 
standards, subtitled Handling of Public Issues, part 3, sits on my 
desk. It runs 19 pages of small type, three columns to a page, 
which sets forth Standards of the dommunications Act, docket No. 
19620. In addition, I have several publications from the National 
Association of Broadcasters Legal Department explaining in great- 
er detail how certain provisions of the act apply and under what 
conditions. 

These Eidvisories come out periodically as circumstances cheuige 
or court opinions shade the meanings. I also have a 10-page docu- 
ment published by the Washington State Association of Broadcast- 
ers which tries to further explain Washington State law and how 
the applications of the Communication Act compare and affect 
Washington State law. 

I submit to this committee that the sum total of these and other 
documents relating to interpretation and implementation of provi- 
sions with section 315 are intimidating to me as a journalist. I am 
not a lawyer. They are discriminatory, because they apply only to 
broadcast journalists, not to print journalists. And they are self-de- 
feating because they may inlubit me from vigorous journalism. 

The provisions of the act rob me of my freedom to exercise my 
joumaust judgment in choosing the issues to probe and how to 
probe them. A minority point of view, valid in itself, may not get 
explored if in so doing I would be obligated to seek out and oner 
comparable exposure to any and alt other minority viewpoints 
about the same issue. 

Given the limited resources available to the news department, it 
just might be deemed wiser to scrap the whole project. That course 
of eiction does the community a disservice and would not be neces- 
sary except for the intimidating specter of section 315. 

In my own community of Spokane, Wash., a competing station 
had its license challenged during 3 *A years of litigation brought on 
by an accusation that the licenseholder had violated the fairness 
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doctrine. Ilie FCC filed the actim acainst both the staticm manaK- 
er as an individual and as general manager of KHOM AM-FM 
radio and TV. The cha^e was the result <« complaints lodged l^ 
eight neighbors who had broken away from an environmentfu 
group and were not given comparable air time with the parent en- 
vironmental group. 

Ultimately, the station's license was renewed because the chal- 
len^ by this ad hoc group was found to be witiiout merit, but 
during that 3^ year period of litigation, the station manager 
claims he had damage to his reputation as a manager, was labeled 
a controversial figure, and ultimately lost his job, and spent all his 
savings. Furthermore, the investigaUon consumed more than one- 
half his time and energy as the station manager, disrupted the 
entire station staff, adversely affected station morale, and was 
cosUy, all of these consequences the result of a filing under the so- 
called fairness doctrine which 3% years later was found to be with- 
out merit. 

I submit to this committee that such an experience by a general 
manager and the station staff is intimidating and stifles the appe- 
tite for new journalistic projects which might later prove to be con- 
troversial. 

One other station in my market has a standing rule it will not 
schedule any special preelection programing until after the primar- 
ies are over because it simply does not want to deal with the prob- 
lem of including every person named on a bedsbeet primary ballot 
as section 315 would require. 

In summary, my strong belief, based upon 37 years of broadcast- 
ing, is that section 315 does not accomplish its goal. The provisions 
prevent controversial and provocative programing in some in- 
stances. It inhibits the airing of minori^ viewpoints. It discourages 
responsible public affairs programing. And it is inherently at odds 
with first amendment guarantees. 



There is an Arthur Conan Doyle story in which Sherlock Holmes 
solves a murder mystery by discovering that "The d(K did nothing 
in the nighttime. Maybe the reason why so many; Tv broadcasters 
"do nothing in the nighttime" where public affairs programing is 
concerned is because they are tethered by the leash of section 315. 

Thank you, Mr. Chairman. 

The Chairhan. As I recall, that story is the Silver Blaze, where 
the great racehorse is stolen and the trainer is killed. The inspec- 
tor, who forever bumbles in the Holmes stories, thinks he has 
caught the right man this time. He clearly has not, but he thinks 
he has. As uiey are walking down tlw road, he says, "Is there 
something else, Mr. Holmes, to which you would like to call my at- 
tention." Holmes says, "Yes, the strange conduct of the dog in the 
night." And he said, "The dog did nothing in the night." l^at was 
the strange conduct. 

Mr. Mbll. Commonly referred to as, the dog did not bark. 

The Chairman. That is correct 

Mr. Cohen. 

Mr. Cohen. Thank you, Mr. Packwood. 

I am general manager of radio station WINZ in Miami, Fla. I am 
president of the South Florida Radio Broadcasters Association. I 
nave been directly involved in the fairness doctrine through a cam- 
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paign my station undertook in 1982. WINZ, along with the Dade 
County Consumer Advocate's Office, b^an a petition drive. 
Through these petitions, our listeners asked the Florida Public 
Service Commission to strongly consider cutting or rejecting a rate 
hike requested by Florida Power & Light Co. 

As a result of this campaign, which was quite successful in keep- 
ing electricity rates down, Florida Power & Light filed a challenge 
to our right to operate, claiming violations of the fairness doctrine 
and personal attack rules. The power company felt we had taken a 
stro ng positioD on this issue of public importance, without allowing 
for FPL's fair comment on the issue. 

We did, in fact, provide the power company with what we felt 
was more than adequate response time to tell their story. The FCC 
apparently agreed, as we were vindicated of any wron^oing. The 
issue of the amount of time we allowed Florida Power & Light to 
rebut our editorials became a large part of the complaint they filed 
against us. 

This is one of the unfair aspects of the feiimess doctrine, that we 
had to account for the time expended on the issue after the fact, 
comparing it to the amount of time we allowed the power company 
to air their views. It brings me to the issue of why, in todays 
media-oriented world, the fairness doctrine is a badly outdated con- 
c^. 

^^The idea that the public needs to be exposed to both sides of any 
issue is a valid one, but what the writers of the fairness doctrine 
did not consider is the vast amount of media sources presently 
available to the public. Now there are an infinite number of outlets 
• where anyone can get their news and information. 

In the Florida Power & Light case, the facts surrounding both 
sides of the campeimi were published in the new8pai>er. You can be 
. assured that WINZ carrying the opposing viewpoint was but a 
small voice compared to all the coverage the issue was given else- 
where. 

I feel that Florida Power & Light used the fairness doctrine to 
^vide themselves with a way to create adverse publicity for 
WiNZ. The simple fact that they accused us of violating this rule 
created the impression that we were wrong in undertaking the 
issue, even if that wasn't the case. Often the accused party suffers, 
whether right or wrong, only because they have been accused. 

The nuisance created by this experience was compounded by the 
costs we incurred to defend ourselves— a situation we should not 
have been placed in. I think we are lucky that our parent company 
had the resources to defend accusations like tms one. I often 
wonder what would have happened had we been a smaller station 
without the proper leeal cnunsel or, for that matter, without the 
means to secure that legal counsel. Had we been a small operator, 
we would not have been prepared for this experience. 

All along we knew we were right. We were advised by our attor- 
ney that we had done nothing wrong. The economic realities of 
this type of accusation are clear. The fact that we were made to 
stand accused during a year of embarrassment on a totally inap- 
propriate charge indicate that the doctrine should be repealed. 

/mv well-programed radio or television wants their audience to 
hear ooth aide of an issue of public importance. I contend that the 
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public will be kept weU informed, if not by one medium, by another 
in the same marketplace. 

Public iBBues are the meat and potatees of any good newscast. It 
should then make sense that news and prc^raming etxiuld not be 
l^islated, but should be set free of this imneceesary constraint. I 
wonder how many broadcasters have hesitated to take a position 
on an important issue because of the inhibiting effect of mis law 
and what happened at WINZ. 

The Chairman. I think most at one time or another. Again, I am 
struck with the statement the Arab-Americans attempts to place 
ads, and the stations unwillingness to take them. I am willing to 
bet that if there were no fairness doctrine more stations would 
take it than they do today because of the fairness doctrine. 

But you do not know what you are bargaining for when you take 
an ad uke that. Who will demand response time? Who will come to 
you with no money, will have to give away time? I think you just 
say: The heck with it, it is not worth it. I have commercial clients, 
time to fill, and things to do. I am not going to call my lawyer, go 
to court, and pay $1,000, $2,000, or $5,000 to find out if I can put 
this Eld on. So you do not. 

Mr. Mell. That has happened. That has happened, Mr. Chair- 
man, in our station, where commercial advertising has been re- 
fused because it was issue-oriented and would have opened a Pan- 
dora's box. 

The Chairman. This is an area we have not even touched on yet, 
the genuine issue-oriented ads, the ads that are not product-orioit- 
ed. You will not take them, by and lai^e, because jrou are sufaiject 
to all kinds of response doctrines. 

You can print them in U.S. News, Business Week, the Washing- 
ton Post, liiere is nothing obnoxious about the ads. They are a 
philosophical point of view, which I would think the public ought 
to be entitled to see and hear, in addition to read. But I know very 
few stations that will touch them, understandably under the 
present doctrines. I think if I were in your position I would not 
touch them either, given that situation. 

Mr. Mell. And the sad point — I think Mr. Rowen made the point 
earlier. The sad point is the issues do not get discussed, then. So 
the very purpose of having the r^ulation at the outset is defeated 
by its very existence. 

The Chairman. Gentlemen, I have no more questions of you. As 
I said to the other witnesses, it is a privil^e to have people here 
who are in the business, not just writing rules, commenting on 
them, or even criticizing them. You have to live with them day by 
day. 

I have not asked you to comment about this idea: Why do we not 
just send down a simple two-paragraph ei^lanation of the fairness 
doctrine and you can consolidate tiiat with whatever State laws 
you have. You can use this to decide every case that comes before 
you. whether it fits into the Zappell doctrine, the Cullman doctrine, 
fairness, equal time, or wliatever. 

I know what your response would be. 

Mr. Mbll. I have some documents here that are political broad- 
cast catechisms. I as a news director, I am supposea to know all ^ 
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the provisions in this document. And I am not a lawyer, as I say, 
and It is complex and it keeps changing all the time. 

Mr. HOBLER. May I add, most of the candidates have to be briefed 
on that, also. 

The Chairman. Having been on this committee, having studied 
the broadcast industry, and having been a candidate for 20 years 
for State and local office, I have a reasonable grasp of the rules. 
But any time I start advising a new candidate, you start all over 
again attempting to educate ^em as to what their rights are. 

As a matter of fact, in the last campaign in Oregon I advised eui 
environmental group. I happened to be on their side of the issue 
and Uiey wfuited my advice, on how to get free time on your sta- 
tions. This was a major issue involving whether or not we could use 
1^ traps to catch animals. 

The environmentalists were opposed to it, and I was on their side 
of the issue. There was a fair amount of money in favor of it. The 
environmentalists were not short of money, but they spent all of 
their money on print. Th^ spent it on direct mail and on things 
other than broadceisting. "niey then went to the broadcasters and 
said: We have no money. 

I'knew what the broadcasters' response would be. They gave 
them time. But it was not because the environmentalists did not 
have money. They had had it. They just realized they should spend 
it on things where there was no doctrine giving them free time, as- 
suming time had been sold to the other side. All the group had to 
do was plead poverty and they would get fne time. 

I advised them to do it because I knew that was their legal right. 
I am not wild about the doctrine, obviously. 

Mr. Mbll. One of the down effects of tms is the public itself does 
not understand it. They think they are being served by something 
when they sa^, you have to do that because it is required by the 
fairness doctrine. And when you explain to them, no, I do not have 
to do that and indeed I will not do that, they are disappointed and 
frustrated as well. I do not see that it serves anyone's purpose. 

The Chairman. Gentlemen, thank you very much. I appreciate 
it. 

We will take Ms. Donnelly now and then we will conclude with 
the last panel. 

As I recall, Ms. Donnelly, you were here last jrear. 

STATEMENT OF ELAINE DONNELLY, SPECIAL PROIECTS 
DIHECTOR, EAGLE FORUH 

Ms. Donnelly. Yes, last April. Not on this subject, another sub- 
ject. 

The Chairhan. You were a good witness. 

Ms. Donnelly. Thank you. 

I appreciate your understanding of the delay of my flight. I am 
delighted to be here. I only r^ret I could not hear the previous 
witnesses. However, I have read the testimony from the 19e2 series 
of hearings. 

Mr. Chairman and members of the Senate Commerce Committee, 
I am Elaine Donnelly of Michigan, special projects director of Eagle 
Forum. I have more than 11 years of experience in the practical 
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applications of Uie Federal Communications Commission's faimeas 
rules, and I have participated in numerous FCC rulemaking pro- 
ceedings. I am the author of the handbook "One Side Versus the 
OtJier Side — a Primer on Access to the Media," which has been 
successfully used by grassroots activists all over the country since 
1981. 

Ai^uments for the deregulation of television may sound very 
persuasive, but only firom the perspective of those fortunate few 
who happen to own or control television stations. The fact is that 
broadcasters do not own the first amendment, even if tiiey think 
they do. 

Actually, there are three groups with an interest in the concept 
of free expression: A, broadcasters; B, individuals and candidates 
who need access to the airwaves; and C, members of the general 
public who need to be informed as citizens and voters. All three 
groups are important, but the U.S. Supreme Court ruled in 1969 
that the rights of the third group, the public, are paramount. 

Please remember that broadcasters are in a poution to greatly 
diminish the first amendment rights of the other two groups. New 
technolt^es that are not universally available do not chain^e the 
fact that no one can gain access to television unless the tmie is 
given or sold to them by station managers. 

Let me give you just one concrete example. At the end of over 10 
years of debate over the proposed equal rights amendment, a 
survey of the ofHcial video record of evening network news pro- 
grams showed that out of 11 hours of total coverage from March 
1972 to June 1982^ 95 percent of the time was devoted to spokespeo- 
pie for the pro-ERA side, while opponents appeared only 5 percent 
of the time. 

If it were not for the fairness rules that the women of Eagle 
Forum invoked at the local level as a means to exercise our rights 
of free sp^h, it is entirely possible that the ERA would have been 
ratified without any real public understanding of its true effect 
That would have been unfair to women and the general public, 
which has the paramount right to be informed about this and other 
issues of the day. 

Incidentally, the same aivument could be made if I were stand- 
ing here representing the National Oi^anization for Women, the 
proponents of ERA, if their side had been the one held to only 6 
percent of the network news cover^e. The fairness rules are neu- 
tral in their impact, available to liberals and conservatives, pros 
and cons alike, no matter what the issue mi^ht be. 

Mr. Chairman, the Supreme Court ruled m 1969 that censorship 
of a medium not open to all is no more acceptable than censorship 
by the Government— Bed Lion Broadcastir^. vs. FCC. The Court 
upheld the minimal feumess rules as a meeuis to protect a true 
marketplace of ideas, which should not be confused with the lucra- 
tive commercifil marketplace of broadcasting. 

The testimony you have heard about new technolc^es, such as 
teletext, videotext, and direct broadcast satellites, is most intrigu- 
ing, but it does not change the fact that surveys show that over 66 
percent of the people still get most of their information ^m con- 
ventional "free television. This percentage is not likely to change 
because space-age technol(^ies are expensive and the demand is al- 
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ready leveling off because of that expense. Mr. Chairman, we 
cannot afford to become a nation of iniormation haves and have- 
nots. 

It is the height of bureaucratic arrogance to siugest that the first 
amendment rights of ^e public will be served ifonly every house- 
hold is wired for cable TV at the rate of at least $16.50 per month 
for starters, or if everyone buys a home computer or an earth sta- 
tion costing several hundred dollars plus an additional monthly 
charge. The su^estion that ordinary people will have to pay dearur 
for access to diverse points of view on television is tantamount to 
BUffiesting that everyone has the right to vote, but only if they can 
afiwd to pay a poll tax for the privilege. 

Please remember that the broadcasting networks etijoy a unique 
monopoly that cannot be equalled by the print media. Among local 
newspapers, there is no equivalent to the impact and dominance of 
the network news programs. The networks oner only one commen- 
totor per program, such as Bill Moyers on CBS and John Chancel- 
lor on NBC. Affiliate stotion managers who usually limit their edi- 
torial to local issues are do competition for the media giants, nor 
are the cable stations and community access programs that are 
midgets in the world of media giants. 

S. 1917 would greatly expand the rights of broadcasters to deny 
the first amendment nghta of others. Suggestions that people wlu> 
are being censored out of the media should go out and huy a TV or 
radio station is the modem electronic equivalent to Mane Antoin- 
ette's "Let them eat cake." 

Mr. Chairman, if S. 1917 is enacted stations would be firee to sell 
all of their time just before a local, State or national election to one 
party's nominees, at ba^ain rates, to the exclusion of all of the 
other party's candidates from the President on down. 

Would any Senator on this committee be content to buy conmier- 
cial time for his next campaign on a dozen 5-mile radius low-power 
stations, instead of the most-watehed network affiliate stations in 
the State? I think not. That would be effective censorship, a viola- 
tion of your ri^te and that of the public. 

In my opinion, the various complaints of station manaf^rs and 
broadcasters that have been expressed before this committee are 
utterly unconvincing. Anyone who takes the time to study the foii> 
ness rules as printed can see just how minimal they are. 

In conclusion, the issue here is the idea that the fairness rules of 
today are carefully balanced to protect the rights of broadcasters as 
well as other parties with an mterest in the first amendment. If 
these reasonable guidelines to protect the public interest are sacri- 
ficed on the altar of the commercial marketplace, the true market- 
place of ideeis would be narrowed to serve the intereste of only 
those with power, influence or popularity among the media elite. 

The Chairman. I must say that this is one candidate who looks 
forward to Uie opportunity of having all of the 5-niiIe radius low- 
power television stations inplace, because the answer to your ques- 
tion is: You bet. I am going to buy my time there. 

Ms. Donnelly. Instead of the affiliate stations? 

The Chaixhan. Maybe, maybe not. But I am clearly goin^ to buy 
time there because I can very narrowly tanret m^ ad to a hatening 
audience in a very small geographic area. That is a much greater 
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advantage to me than a generic ad that I put cm at an infimtely 
higher price for all people to watch. 

1 will be able to target audiences just like direct mail, as we do in 
with eome radio etations now. When you advertiae, you go to the 
local radio station. I advertise in Coos Bay, Oreg., North Bend, 
Oreg., or Newport, Oreg., and I can talk about what I have done for 
Newport. I cannot do that if I buy time on the biggest affiliate in 
Portland and broadcast over half the Stote. 

Ms. Donnelly. Mr. Packwood, I think you misunderstand my 
point. I agree with you, low power can serve a very useful purpose. 
But how would you feel if the station managers did not lUce you? 
Maybe they did not think you were the best Senator for Oregon. 
Perhaps they had another favorite, and they decided to blodt you 
out, to censor you from the airwaves. Under your bill they wcMild 
have the right to do that. 

The Chairman. That is correct That brings me to my next ques- 
tion. You say, "I know from personal experience how easy it is for 
a broadcaster to deny iree expression to those whose views do not 
agree with the media elite." 

Do you think all of these local broadcasters have the same views 
and that they will all keep me off of tiieir stations? 

Ms. DoNNKLLY. No. It has been my experience that local broad- 
casters are largely very fair men. They do want to do the right 
thing. I have, in using fairness rules, never had a broadcaster say 
no, because they are ail different, and many of them will provide 
fairness in one way, others in another way. 

Some are more reasonable than others, some are a little more 
hostile, but they always come back to their basic responsibility in 
good faith. And I have never had a real problem anywhere in the 
country, in working with station managers and grassroote activiste. 

The Chairman. Would they not do that with or without a Fair- 
ness Doctrine? 

Ms. Donnelly. If we did not have the fairness rules, in my opin- 
ion we would not get in the door. 

The Chairman. Why? 

Ms. Donnelly. Because the point of view that Eagle Forum ex- 
pressed on the one issue I named is not in favor with the media. 

The Chairman. And that includes all of tiie media managers in 
the city? I was just trying to %ure out which channels I can get 
here. I see Mr. Pfeiffer will testily next and he might be able to 
help me out. I do not have cable, but I can get channels 4, 6, 7 and 
9 in Washington, and II and 13 out of Baltimore, 20 and 26 on 
UHF here. I do not remember what else I can get, but there is 
more than I can wateh. 

Is there some kind of a cabal among all of their managers? Do 
they all have the same view, do their reporters all share tiie same 
views, and will they all shut out someone uniformly? 

Ms. Donnelly. No, that is not the word I used, Senator Pack- 
wood. But I invite you again to look at the stetistic of the network 
coverage MERA. Ninety-five percent went to the pro side, and the 
same type of, I would say, straight news coverage was also reflected 
at the local level. 
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We were able to counter that because we did ask for fairness and 
in one way or another we got just enough so that we were able to 
win. 

The Chaihman. Why could you not get it out of the networks? 

Ms. Donnelly. Why? Well, we got a minimeil amount, perhaps, 
on some of the talk shows. 1 am talking about the evening news 
shows. It is harder to do. 

But it is because the local station affiliates are subject to the 
fairness rules that we had some leverage with the networks. And 
in my personal opinion, I think the networks should be subject to 
fairness rules also. 

The Chaibhan. They are. 

Ms. Donnelly. Only the local eiffUiate stations are. 

The Chairman. You are technically right. That interestingly, 
comes back to the Carter-Mondale case, as to whether the network 
could be compelled to take political advertising. They did not raise 
the defense that they are not licensees. In theory, the networks are 
not subject. 

Ms. DoNNKLLY. That is right. 

The Chaihman. That is in theory only, and the networks pa^ 
very close heed to what the FCC sa^. Indeed they worry about it 
tremendously because they own stations and have affiliates all over 
the place. 

I raised this issue with a lawyer from the network side and asked 
why did you not use that defense? He said they thought about it It 
was not an oversight. They thought about it and did not do it delib- 
erately. 

Ms. Donnelly. I agree with you. In many cases I think the prob- 
lems broadcasters run into is because they do not understand fair- 
ness rules. Broadcasters think the rules are much more restrictive 
than they really are, emd many activists at the grassroots do not 
realize how useful they can be. 

The Chaiiui«an. You are convinced that local stations would be 
more conformist rather than less if they did not have the fairness 
rule. You believe that the fairness rule guanmteefl some diversity 
and some access that you would otherwise not get? 

Ms. Donnelly. Exactly, and I know this from over 10 years of 
personal experience. I can recall, for instance, the International 
Women's Year Conference in Houston, when all of the pro-ERA 
leadership decided they would not appear on any network shows 
unless the networks agreed not to interview anyone on our side. 
The only reason the networks were able to prevail and the local 
station affiliates was because of the fairness rules. 

Of course, the major morning programs, "Good Morning, Amer- 
ica," they were alt mere in Houston. It was like a political conven- 
tion. But there was some minimal amount of fairness we were able 
to have access to at the network level, which was carried by the 
local stations. And also, many people at the local level received 
fairness both before and after Houston, and I know this from pei^ 
Boneil experience. 

Let me give you another example. On the vote before the ERA 
time extension, Alan Alda the actor got together a number of his 
Hollywood friends on a syndicated program, no longer on the air, 
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and he had a phony news conference. It took 20 minutes of net- 
work time, virtually all of the affiliate on NBC, and he said: 

"Hob vote on the ERA time extenaion ia coming up. We wont all the people watch- 
ing tUa prayram to get their calla and lettora in immediately ao we can get the ERA 



It BO happened I was here in Washington and I spoke to tiie head 
of the Complaints and Compliance Department, which I have not 
usually had to do. I have found that threats are not really useful. 
It is an attitude of cooperation that is much more useful. He indi- 
cated to me that just because Mr. Alda was a celebrity and just be- 
cause his profp'am was not a news program, it still was subject to 
the fairness rules, and as a result of that we had a representative 
on the air before the vote, which was very important, and we did 
get some measure of fairness. 

Mr. Chairman, the rules do work as long as people know how to 
use them and if they have a basic understanding. And by the way, 
what your environmentalist friends did in your State I think was 
wrong. I do not believe that any group has the right to go out and 
buy print advertising or put money into that area and then go in 
and ask for free time for commercials. 

The Chairican. You do not think they have the right in the 
sense of it bein^ moral, or you do not think they have the ri^t in 
the l^al sense m that they can go to the broadcasters and demand 
the free time? 

Ms. Donnelly. I do not think they can deniand the free time if 
tiiey have paid for advertising elsewhere. The broadcaster can see 
if there is a big ad for that particular group's point of view. He can 
say, "Well, you Eire not approaching me in good faith." This is not 
what the fairness rule demands. 

The Chairhan. You are the local broadcaster in Moran, Oreg., 
with a radio station and they come to you, and you do not know 
whether the fairness doctrine applies or not. What are you going to 
do? 

Ms. Donnelly. Then you should do a little homework. It was 
said here, a lot of people do not undersUmd the fairness doctrine or 
cannot summarize it. Let me summarize it. It is one sentence in 
the book I wrote: 

The Faimeaa Doctrine meana that broadcaatera muat make affiimative effbrta to 
extend raaaonable opportunitiea for the preoentation of contraating viewpointa on 
oontroveniBl baues m public importance in the course (^ their overall program- 
In one sentence, that is the essence of it. How it is interpreted is 
a matter of good faith, accoiding to the variety of programing at 
the local level. It is a basis for cooperation and not for threats, by 
the way. I find that threats are not even useful. 

Broadcasters know they have a responsibility to the public. It is 
not the right of myself or of someone else to get on uie air th&t 
matters. It is their responsibility to the public. I have never en- 
countered a real pnAilem in working at the local level. 

But if you take away the fairness rule, we do not have a prayer. 

The Chairman. I cannot remember whether you came in by the 
time Mr. Cathell, who represented the National Association of 
Arab-Americans, had testified or not. 
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Ms. Donnelly. No, I am sorry, I missed his testimony. 

The Chairman. They wanted to place a great variety of ads on 
television and on radio in opposition to our country's position on 
providing foreign aid to Israel. Iliey were turned down frequently. 
They could not get their ads on. 

Many of the broadcasters cited the Fairness Doctrine. They did 
not want to put the ads on. Most of the broadcasters who have tea- 
tiiied bo far mdicated ttiat if they did not have to worry about the 
Fairness Doctrine they would nave been more inclined to take 
those ads. 

Do you think that is not true? 

Ms. Donnelly. I think the broadcasters do not understand the 
rules. There is no reason they cannot carry that ad, provided that 
in another place in their overall programing Utey presented an op- 
l view. If there is anoUier group that wante to put an ad on. 



The Chairman. And possibl;^ present it for free if they cannot 
find someone who will pay for it. 

Ms. Donnelly. If they don't have public information prwram- 
ing, sometimes that is uie case. There are a number of dinerent 
ways that fairness can be implemented. And broadcasters know, or 
should know, tiiat they are the ones who decide how they will be 
implemented. The Government does not look over their shoulders 
and wat>ch their program all of the time. That is ridiculous. 

The Chairman. Let me ask you about issue advertising. Should 
broadcasters be able to take it without having to give away time in 
response to that issue? 

Ms. Donnelly. It depends on what the situation is. In Michigan 
there was a bill, or I should say a ballot proposition, to ban nonre- 
tumable bottles. In this case the conservation group did not have 
the funding that the big brewers and bottlers had, and the brewers 
and bottlers bought a lot of advertising time. 

And the conservation group asked for some free time. They did 
not have any print advertising, eitlier. It was a genuine case where 
they needed help getting the message on the air. And they too won 
their case, and Michigan was one of the first States to ban nonre- 
tumable bottles. 

It does not matter what side of an issue is; people can utilize the 
fairness rules. We had anoUier situation with State l^;islators 
fighting a tax increase. We had a lot of public employee unionB 
spending a lot of money to Eidvertise for that tax increase. It was a 
ballot proposition, and the State le^lators asked for some, not 
equal time but some amount of time to balance the advertising of 
the well-funded side, and it worked. 

The Chairman. I do not Eigree with that philosophy. Those are 
ballot issues. I am talking about the issue ads that Mobil for exam- 
ple wants to pleice. These are basically free enterprise ads. If the 
networks take them or local broadcasters take them and there is 
no paid response, they are subject to giving someone time to reply 
to that free enterprise ad. 

Ms. Donnelly. I am not sure that is the case. If there is an op- 
posing pEui^ that has funding, there is no obligation to give free 
time. I think some people take advantage of these rules and that is 
why they are subject to so much attack right now. 
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The Chaisman. Sure, there may be someone out there who has 
the money. Let us say the Communist Party has money. They are 
legal in this country. They do not choose to buy an ad. The obliga- 
tion of the radio or television station is to go around and find some- 
one. There is no way they can compel the Communist Party to 
place the ad. 

If they do not find someone who will buy it, they are subject to 
putting on some kind of response at their own expense. 

Ms. Donnelly. I do not believe that that is Uie case when you 
are talking about a political party. 

The Chairman. I am not talking about a political party. You 
mean if the Communist Party 

Ms. DoNNKLLY. You mentioned the Communist Party. Did I mis- 
understand? 

The Chairhan. I will pick another one. 1 just used it as an exam- 
ple. Pick another philosophical group that does not agree with 
Mobil's free enterprise ads. They have mon^, but they do not want 
to buy an ad. They choose not to do it. What does me station do 
then? 

Mb. Donnelly. It depends on what the ad is. If they have some- 
where in their programing a presentation of the opposing view, 
they have no obligation to give free ads. 

"nie Chairman. You have seen these ads. You know what I am 
talking about? 

Ms. Donnelly. No, as a matter of fact. I have read of them, but I 
have not seen them. 

The Chairman. They appear in the paper fi^uently. They are 
basically free enterprise ads. They are not lobbying for a particular 
issue or a piece of legislation. They are generic, philosophical ads. 
And you were saying that it does not bother you that the station 
has to put on some contrary position, whether it be by advertismg 
or, if they cannot find advertising euid they do not want to give 
away time to someone else, they have to put on some kind of pro- 
graming in response to that ad. 

Mb. Donnelly. I have no problem with that. It is not a matter of 
equal time or equal commercial space or anything of tiie kind. 
They are so flexible. These rules are not the noose around the 
broadcasters' neck they are made out to be. 

And in most case there is no problem anyway, because they have 
had people who represent a leftist point of view, who are critical of 
the free enterarise system, and if they know they have done that 
they have notliing to fear and no one is going to take away tiieir 
license. 

The Chairman. And some think those people get all the time 
they need on the air anyway. 

Ms. Donnelly. You have a wide variety of pn^raming on the 
air. 

The Chairman. I think the media elite probably favors tiioee 
kind of people and puts them on. 

Ms. Donnelly. I think there is a problem with media bias. There 
was a study done some time ago — the 1973 Uchter/Rothman study 
published in Public Opinion — I am sure you are aware of it — about 
the voting records and background of people in the media. I do not 



ib. Google 



know what would change that, but I do feel there is a need for fair- 
ness rules so people can have access to what edr space there is. 

And by the way, I think there has been a lot of crybaby testimo- 
ny here or alarmist, Chicken Little type testimony; for exeimple, 
it s been suggested that if we have fairness rules relating to broad- 
casting that means the Wall Street Journal, because it transmits 
by satellite, will be subject to the same rules. Well, I think this is 
sheer hysteria. 

Even if such a thing were done by the Supreme Court, and it 
never has. Congress would have the right to tix that, and I think to 
take that as a reason to do away with fairness rules is to look at 
the worst fears of the powerful minority and overlook the needs of 
the other two groups that I mentioned, neimely people who need 
access to the media and the public that has the right to hear all 
sides. 

To me, that is the essence of the first amendment. It does not 
belong to broadcasters alone. 

The Chairman. I have no further questions. As usual, you are a 
well-informed, enthusiastic witness. Thank you. 

Ms. Donnelly. Thank you. I appreciated it. Senator. 

[The statement follows:] 

Statement of EIiaikb Dovnellv, on Behau- of Eaole Forum 

Mr. Chairman and members of the Senate Commerce Committee. I am Elaine 
Donnelly of Michigan, Special Projecte Director of Eagle Forum, a national organi- 
zation of activist women and men that has been leading the pro-family movement 
since 1972. I have more than eleven years of experience in practical applications of 
the Federal Communications Commiseion's Faimeae Rules, and I have participated 
in numerouB F.C.C. Rulemaking Proceedings. I am the author of the handbook One 
Side vs. the Other Side— a Primer on Access to the Media," which has been success- 
fully used by grassroots activists all across the country since 1981. 

Arguments for the deregulation of television may sound very persuasive, but only 
from the perspective of those fortunate few who happen to own or control television 
BtatioDS. ft is understandable that broadcasters want even more power and the right 
to be accountable to no one, but I cannot understand why the interests of the two 
Other parties concerned in this matter have been almost totally ignored in the testi- 
mony presented to date before this committee. 

Mr. Chairman, I appreciate this opportunity to remind the members of this Com- 
mittee that broadcasters do not own the First Amendment, even if they think they 
do. 

Actually, there are three ^ups with an interest in the concept of free expres- 
sion: (a) Broadcasters; (b) Individuals and candiates who need access to the airwaves; 
and (c) Members of the general public who need to be informed as citizens and 
voters. All three groups are important, but the U.S. Supreme Court ruled in 1969 
(Red Lion Broadcasting vs. FCC) that the rights of the third group — the public — are 
paramount. 

Please remember that broadcasters are in a position to greatly diminish the first 
amendment rights of the other two groups. New technologies that are not universal- 
ly available do not change the fact that no one can gain access to television unless 
uie time is given or sold to them by station-managers. 

As an activist women who has oeen involved m the public debate surrounding a 
number of controversial issues of public importance, I know from personal experi- 
ence how easy it is for a broadcaster to deny free expression to those whose views do 
not agree with the "media elite". Let me give you just one concrete example. At the 
end of over t«n years of debate over the proposed Equal Rights Amendment, a 
survey of the official video record of evening network news proerams showed that 
out of 11 hours of total coverage from March, 1972 to June, 1982, 95 percent of the 
time was devoted to spokespeople for the pro-ERA side, while opponents appeared 
oiJy 5 percent of the time. 

This shocking record of biased coverage on that issue alone demolishes the self- 
serving testimony of network correspondents like CBS's Dan Rather who appeared 
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RuIm. Dan Rather, the NatJonal AsMciation of Broadcaatcn, and the other a 
moguls that you have heard from are not juat ordinaiv dtiBrau. Their power to in- 
fluenoe public opinion by setting the agenda of public cuecuanon is br "more equal" 
than that of the reet of us. 

It was bad enough that the opponents of ERA en)oyed only 5 percent of the net- 
woik coverage over a period of tMi years, but it was even more hurtftil that in roost 
of the coverage overall of thoee difficult years, the broadcast media managed to 
almost totally conceal (hmt the American people the important and undiaputed in- 
formation that paaaage of ERA would have resulted in the drafting ct women for 
combat duty in a future war. If it were not for the Fairness Rules that the women at 
Eagle Foniin invoked at the local leval, as a means to ezerdse our ri^da of free 
speech, it is entirely poeeible that the ERA would have been ratified without any 
real public understanding of ita true effecte. That would have been unfoir to women, 
and to the general public which still has the paramount right to be informed about 
this and oloer issues of the day. 

Incidentally, thia same argument could be made by propcmente of ERA, if their 
side has been the one that was held to only 5 percent of the network news coverage, 
lite Fairness Rules are neutral in their impact— available to liberals and conaerr- 
ativea, m'oe and cons alike — no matter what the issue might be. 

Mr. Chairman, the Supreme Court rule that censonhip of a medium not open to 
all is no more acceptable than censorBhip by the government Nevertheleaa, state- 
menta in favor of contxpta such as objectivity in joumaliam, profeedonal ethics, foir- 
neee. and the respcmHbility erf braodcasters to aerve the public interest 1^ allowing 
conflicting viewpoints to be heard ore cmupicuousl; abarat in your heanng record 
to date. Tne Supreme Court upheld the minimal Faimeee Rules as a means to pro- 
tect the true "marke^laoe erf ideas", whidi should not be confused with the luciar 
tive commercial marketplace of broadcasting. 

The testimony you have heard about new technologies such as Teletext and IXmA 



ventional "free" television. This percentage is not likely to change because vace- 
eae technologiee are enensive, and the demand for them is alreaay leveling off be- 
e of that expense. Mr. Chairman, we cannot afford to become a nation of infbr- 



mation "haves" and "have-nota". 

Jod Chessman, President of the Poet-Newsweek Stations, Inc. i 
uieech befbre the Town Hall of California (Los Angelee, January 27, 1981) that "the 
Federal Communications Commission has become a home for technology hedonists, 
Gsdling in love with each new development they meet, committed to none, anparent- 
|v heueving that invention is the mother of necessity." Mr. Chaseman declared in 
that speech that it is the height of bureaucratic arrogance to suggest that the Rrat 
AmMMment rights of the public will be served if only every household is wired fbr 
cable TV at the rate of at least 916.50 per month (for starters), or if everyone bu^ a 
hmne computer or an earth station costing several hundred dcdlars plus an additum- 
al monthly chai^. The su^estion that ordinary people will have to pay dearly fm 
accees to diverse points of view on television is tantamount to suagesting that every- 
one has the right to vote, but only if they can afford to pay a poU tax tor the privi- 
le^. 

Please remember that the broadcasting networks enjoy a unique monopoly that 
already distorts the marketplace of ideas in a way that cannot oe equalled by the 
print media. Among local newspapers, even those owned by the big publishing con- 
glomerates, there is no equivalent to the impact and dominance of the nstwcwk 
news programs. Local newspapers can set their own asendas of editorial discussion, 
and choose from a vast spectrum of additional "op-ed pieces frt>m columnists that 
reflect the wide diversity of opinion on national issues of the day. Time rules that 
are necessary ensure fair elections and an informed electorate. If S. 1917 is enacted, 
stations would be free to sell all of their time just before a local, state, or natioaal 
election to one Party's nominees, at bargain rates, to the exclusion of all the other 
Party's candidates from the President on down. How would the public be served If 
broadcasters could use their monopoly of the airwavee to endorse candidates, allow 
personal, unansvrered attacks sfiainst opposing candidateo, and to censor tboes c^ 
posing candidates right off the oir without any reeponsibili^ to anyone? 

By constrast, the networks offer only one commentator per program, such as Bill 
MOTers on CBS and John Chancellor on NBC. Affiliate station managm who uaual- 
ly umit their editorials to local issues are no competition for the media giants; nor 
are the cable stations and community accees programs that are midgets in the world 
of the media elite. It is important to remember, too, that the same giants that have 
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dominatod the communlcationa inductry to date, such ei Time, Inc., Wanier-AiuM, 
Weetinghouee, and nstworks such aa ABC are now using their considerable econom- 
ic clout to tain over cable TV and crther ^Btems, in the same way that many new>- 
papen have beea iwalhrned up by the big conglomerates. 

llie teatimony you have heard about now much easier it suppoaadly is to buy a 
tatavision station than it is to buy a newspaper is entirely benoe the point What 
about the Pint Amendment righta of those who are not in a position to buy either? 

99.9 peroMit of the candidates and issue advocates in this country can always buy 
a paid newspaper ad or produce their own publication, but they cannot have access 
to television unless someone gives or sells the time that is needed. S. 1917 would 
greatly eipand the rights of broadcasters to deny the First Amendment righta of 
others. Hm de-regulators' suggestions that people who are being censored out of the 
media should eo out and buv a TV or radio station is the modem electronic equivs- 
l«tt of Blarie Antoinette's "Let them eat cake". 

IQUAL TIMK RULU 

In addition to abolishing the Fairness Doctrine that relates to the coverage of con- 
trovenul issues of public importance, S. 1917 would abolish the Eoual Time rules 
that are necessary ensure foir elections and an infbrated electorate. If S. 1917 is en- 
acted, stations would be free to sell all of Umr time just before a local, state, or 
nationai etectim to one Pu^a nuninees, at bargain rates, to the exclusion of all 
ttie other Pai^s candidates fnm the President on down. How would the public be 
d if Ivoaacasters could use their monopoly of the airwaves to endorse candi- 
■'■'■' ng candidates, and to 

t any reepcxisibility to 

WoiUd anv Senator on this Committee be content to buv commercial time for his 
next campaign on a dosen 6-mile radius low-power statlnis, instead of the most- 
watched network affiliate stations in the state? lliat kind of effective censorahip, as 
authorised and encouraged by passage at S. 1917, would constitute a violatitN) of 
your First Amendment righte of f^ expreeaion, and there ia no way that that 
would serve your interest or that of the public. 

llie Equal Time rules have aometimea been cumbersome, and it hae been neces- 
aaiy to aqjuat and reinterpret their meaning from time to time in order to protect 
the ri^ts of both the mubr and minor canoidatee. However, the total elinunation 
of Equal Time rules would serve only to expand the power of broadcaaten, moneyed 

'-' 'I. and thoae who have favor with the decidedly liberal media elite. (For a 

V analysis of the liberal leanings (rf thi " .>..««« 

Hothman study published in Public O] 

fUr electitHis could be permanently distorted ai 

1HB IXAOOBRATKD COMPLAINIS OF BROADCAffmS 

In my opinion, the various complaints of station managers and broadcasters that 
have been expressed bdbra this Committee are utterly unconvincing. 
Anyone who takas the time to study the Fairness Rules as printed in the Federal 



Vashington. Actually, anyone who haa filed a legitimate complaint with the F.C.C 
knows that the Conunisaion is one of the weakest and most uwfTsctive agencies in 
the government Contrary to the impreasion given by some of vour previous wit- 
Baoaeo, the government does not momtor what goes on the air; uie broadcaater-not 
tbs government-has the sole right to decide how the general prutdplee of fairness in 
the public interest are to be met Hie only reason that the rules work at all is be- 
cauas tbey serve as a usefUl standard and starting point fbr cooperation between 
station managen, those who seek access to the medio, and the general public that 
haa n ri^ to expect free access to the "marketplace of ideas". 

If a station mansf^ feels that it is too muoi to ask that he allow the public to 
hear a variety of oinnions, then he should exerciae hia option to sell the station to 
one of the many applicants who would like to lake his place. 

Witnesaea before your Committee have axpresssd great alarm at the prospect that 



•lectronicaUy-transmittad newspapers are threatened by an all-powerful 

(9 that could step in and telt them how to run their newspaper. I have ■ 

tared so much paranoia since I read the story of Chicken Little. Even u uie su- 

pfvme Court upheld this fearsome intrusion into the realm of the print media (and 

It hasn't). Congress would have all the power in the world to resolve the problMn. 
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on that isnora 
ins to the wildest fean of the powerful minority. 

Mr. ChHirmau, the FUntaoB Rules of today are carefully balanced to protect the 
righta of broadcasters as well as other portiee with an interest in the First Amend- 
ment If theee reasonable guideline* to protect the public interest are sacrificed on 
the altar of the commercul marketplace, the true marketplace of ideas would be 
narrowed to serve the intereets of cmly those with power, influenee, or ptvulaii^ 
among the media elite. 

The Chairman. Now, let us conclude with Mr. Pfeiffer, Mr. Ifin- 

shaw, Mr. Lane and Mr. Whitlock. 

Mr. Pfeiffer, let me ask you, what other channels can I get in 
this area besides 4, 6, 7, 9, 11, 13, 20, and 26? 

STATEMENT OF EDWIN W. PFEIFFER, VICE PRESIDENT AND 

GENERAL MANAGER, STATION WDVM-TV, WASHINGTON, D.C. 

Mr. Pfeippbh. The fact that you can get that many is awfully de- 
pressii^ to me. 

The CHAiRBfAN. Depressing? 

Mr. Pfeiffer. No, I think you have covered most of them. Than 
is of course a local Super-TV over the air. I am not sure whether 
you mentioned that or not. 

The Chairman. 1 am not sure I can get that, but I get all the 
others with no problem. 

Mr. Pfeiffer. Scarcity is hardly the word. Of course, with the 
advent of cable around uie comer in the District as well as in some 
of the other jurisdictions, that situation 

The Chairhan. 1 have never yet lived in an area with cable. I 
live in Montjgomery County at the moment, and I have a feeling I 
will live there a long time before I get cable. 

Go right ahead. 

Mr. Pfeiffer. Well, I appreciate your having me here. My name 
is Edwin W. Pfeiffer. I tun vice president and general manager of 
the Evening News Association, miich is WDVM-TV here in Wash- 
ington. 

I have been invited to participate in this proceeding because I 
have recently experienced firsthand, in connection with channel 9 

En^am decisions, the extreme difficulties which fire imposed on 
roadcasters by certain fispects of the current equal time laws. 
And since I have submitted this statement and it will be in the 
record, I thought that I would depart ^m it and kind of recount 
that circumstance which we went through in the past week, which 
I think demonstrates quite markedly that the position a broadcast- 
er finds himself in ana the way he reacts to it is markedly different 
than that pictured by some of the earlier adversaries to S. 1917. 

For example, what comes through in a number of those state- 
ments is that if there is anything consistent about the character 
and personality of broadcast station managers, it is that they are 
especially covetous of their ratings or audience they reach, they 
are kind of greedy about the money part of it, and if they do not 
have either of those concerns they must have some special interest, 
which may be something having to do with politics or some other 
field. 

In this particular case, which involved the clearance or nonclear- 
ance of a segment of the Phil Donahue Show which included Rev. 
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Jesse Jackson which was to air on our station approximately Janu* 
ary 16, in dealing with that and in noting a aubaeguent newspaper 
article which had been written about the matter, since we eventu- 
ally did end up not carrying the prc^am, a man named Andy 
Scnwartzman, who is the executive director of Media Access 
Project, a nonprofit public interest law firm, was quoted as saying 
that probably they, the station, would not mind there being a little 
bit of a furor about the equal time laws because they are unhappy 
about them; it is an easy scapegoat. 

So somehow you could not find any reason in the usual family of 
reasons, so the reason he found that we made the decision that we 
did in this cfise was it is fust that we are against the equal time 
laws and that all by itself became a reason for the decision we 
made. 

I might add, the reporter told me when he called on the phone 
that he had indicated that the reason we did this was because we 
were overly cautious, because certainly nobody else was going to 
come in and ask for equal time. Eas^ for him to say, of course. We 
were the ones who had to deal with it. 

The way the process went, however, was that people who were 
subordinate to me in our organization had received information 
about this program some 2 or 3 days before I did. They analyzed 
the matter. It finally got to me when they decided we could not 
carry the program without making equal time available to at least 
seven other candidates who were well-known because of the New 
Hampshire primary and other activities in the press. 

I was appalled when I heard that, because the carrjdng of Jesse 
Jackson in Washington, D.C., on the Donahue Show seemed to me 
to be an excellent opportunity for a very interesting program serv- 
ing particularly the people we serve here. I could not believe it 
when they said we finally got to the position where we cannot feet 
we could recommend we carry it. 

So we went throueh a long process with our lawyers, back to the 
primer that was held up here earlier, and finally, to make a long 
story short, some 10 to 12 hours in all of the hours that were spent 
on this matter, we finally decided, no, that a substantial showing 
had been made, that we would make ourselves vulnerable to the 
actual time requests and then have to go through the whole process 
¥nth each c^ the other candidates who might be interested in an 
hour's free time in Washington, notwithstanding the interest of our 
audience at 9 o'clock on Monday through Friday, who might not be 
that interested in having that much of a program interruption 
affect their lives. 

We had paid for the program, so it had nothing to do with fi- 
nances. We were deprived of running a pn^ram which we felt 
would be a significant and relevant program, particularly to the 
area we serve. And yet we did not do it. 

If there is anything that I think is characteristic of us broadcast- 
ers, at least as a partial result of the equal time rules, it is that we 
seem to respond under this environment in a way that can only be 
marked by timidity. I think the sooner we get rid of the things that 
cause us to be pushed in that direction, the better off we will be. 

The Chaihman. The situation you describe here includes eight 
Democratic candidates. As I recall there are more candidates quali- 
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fied than that on the New Hampshire ballot running for the Demo- 
cratic nomination. There are eight principal Democratic candi- 
dates. 

Mr. Ppeipfkr. Yes, sir. 

The Chairman. "Hiat exact Bituation illustrates what I referred 
to earlier about primEiries for meet local offices. That is the situa- 
tion, where you have 3, 4, 5, 6, 7, 8, 9, 10, who knows how many, 
candidates filing for auditor, commissioner, sheriff, city councO- 
man. I see them on the ballots in primaries. 

For you to be be able to carry 1 or 2 who in your view are serious 
candidates, you have to put on 10 or 12 that no one r^ards as seri- 
ous. And finally you decide to put no one on. 

Mr. Pfeifpkr. I might just add, sir, that in this whole analjrsis of 
the matter on several occasions we would get confused by the word- 
ing in the r^ulations. So we would call our lawyer and he would 
say, well, he did not know. And we would aay, check with the FCC 
and see what they say. He would check with the FCC and get back 
to ufl, and I was really surprised to find his response was, the FCC 
is in no position to make a judgment because of the nature of the 
language in the r^ulations to begin with. 

So we could not even get guidance by the FCC. It is almost like 
someone going to the FBI to find out whether a bank robbei? wUl 
be all right and the FBI saya, go do it first and we will teU you 
then whether it is all right or not. That is ludicrous, of course, but 
it is not too far away from that. 

[The statement follows:] 



My name is Edwin W. Pfeifler. I am Vice President of The Evening News Anocia- 
tion and General Manager of ita Washington, D.C. television station, WDVH-TV 
(Channel 9). 

I have been invited to participate in this proceeding because 1 have recently ozp^ 
rienced finthand, in connection with Channel 9 program decisions, the extreme dif- 
ficulties which are imposed on broadcasters by certam aspects of the current "equal 
time" laws. 

The particular instance that 1 will addrees today involves the decision of Channel 
9 not to broadcast a program produced by the syndicators of the Phil Donahue" 
show involving a lengthy appearance by presidential candidate Jesse Jackson, llie 
Donahue program was origmally scheduled to be carried by Channel 9 on January 
19, 1984. Approximately a week before that date our station received a mailgram 
from the producers of the program alerting us to the fact that local stations should 
confirm the feasibility of presenting the program in light of the applicabUity of po- 
litical broadcasting laws. Our subsequent investigation of the impact of those laws 
led us to cancel the program for the reasons generally deecribed in an ensuing arti- 
cle in the January 19, 1984 edition of The Washington Post. 

As the Poet article reflects, Channel 9 concluded, upon advice of ita counsel, that 
presentation of the hour-long Jesse Jackson program might involve a significant 
risk of having claims for equal opportunity submitted by numerous other coropeUng 
candidates for the Democratic presidential nomination— each of whom would be 
claiming a right to one hour of free time on the station. 

I am attaching ' a copv of the Federal Communications Commission (FCC) regula- 
tion which was applicable to our circumstances. In general, this regulation provides 
that in connection with candidacies for President and Vice President, the candidates 
for information must (a) make a public announcement of candidacy; (b) be eligible to 
bold the office under the Constitution and other laws; and (c) must have qualified 
fbr the primary or presidential preference ballot in the state in which they are run- 

> See SectiMt 7S. 1940 para. S. 
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ning, or have made a "nibatantial showing" of bona fide candidacy in that state, 
territoiy or the District of Columbia. If candidates qualify in 10 or more states (or 
nine and the Dtstrict of Columbia), they will be considered legally qualified caodi- 
datea for niMnination in all states, territories and the District of Columbia. 

As irf the date when we first a^ed our attorneys to advise us on this matter (Jan- 
uary 18, 1948), they provided an initial opinion that the "equal time" provisions of 
the law would not m applicable to Jackson's appearance on the "ral Donahue" 
show, dace tb^ believed that Rev. Jackson probably had not qualified in 10 or 
more stalea, and probably had not made a "substantial showing" of bona fide candi- 
dal in the Diotrict of Columbia. Upon fuTther checking with various sources (a 
tim»coiisuming proccin), they were able to confirm that Rev. Jackson had only 
qualified for the primaries in three states. However, our attorneys were not able to 
locate apokemraons (tor the Jackson campaign until Monday, January 16, 1984. 
Iltey were ii^tormolly adviaed at that time that over tbe weekend (Januan 14-16) 
Rev. Jackson's repraaentatives in tbe District of Columbia bad in fact undertaken 
nomerous activities to nuke known his intwest in the February 4, 1984, District of 
Columbia Democratic Caucus. For example, we were told that the Jackson campaign 
organization iqiened a District of Columbia campaign headquarters on January IS, 
1M4, and held a large number of fund-raising events over that weekend. 

At a ocmaeqnence we were told on Januoiy 16 that it was possible that there 
would be requests for equal time following a Jackson appearance on the "Donahue" 
ivogram, baaed on a contention that the Jackson campaign had reached the level of 
a "substantia] showing" in the District of Columbia prior to January 16, 1984. Of 
ooune, the definition of "substantia] showing" is unclear to me and to our lawyen. 
There is even the poasHnli^ that nationwide network television appearancee by can- 
didatee, such as the recent appearance ct Reverend Jackson and other Democratic 
candidates in the New Hampshire debate, will be construed as contributions to 
those candidates' "substantial showing" in the District of Columbia and the states 
in which such television programs are viewed. 

During this period our attorneys also spoke with a legal repreeentative of tbe 
"Donahue" program, and learned that a number <^ other stations bad declined to 
carry tJie program for the some reasons tliat were creating l<val difficulties for us. 

In order to ascertain whether Rev. Jackson's adversaries would be legitimatah 
entitled to claim "equal opportunitieB" (which would oblige us to give them approxi- 
mately one hour of free time so as to balance the DonJidiue ai»earance of Rev. Jack- 
son), it would have been necessary for us to undertake a study of the qualifications 
and activities of tbe various candidates for the Democratic preaidential nominati<m. 
We concluded that such a proces s would be very time^onsuming, expensive, and 
highly vulnerable to error. Consultations with lawyers at the FCC disdoaed that the 
agency doea not maintain current records concerning primary qualifications by can- 
(Udates. Tber«fiin« to our knowledge there is no central source of information, but 
instead each station is left to tbe difRcult task <tf confirming with every candi d ate 
the status of the candidate's qualification and level of campaign activity in any 
given state. When there are a large number at primary candidates, as is the case in 
the Democratic Party this year, uiere is an obvious disincentive to make the requi- 
site investigation. 

llie attached newqiaper report correctly summariiee my personal frustration 
with this situation. I think it is extremely unfortunate that stations ore traced in 
positions where the law is so unclear and a candidate's appearance must be barred 
until time, energy, and money are spent to determine what the equal time status of 
a other candidataa may be. The net result is to iropoee a chill on the e 



taciied Poet aiticle questioning Channel ffa good faith are false and completely un- 
warranted.) We enended many hours of time and incurred substantial legal feee 
before concluding Utat we could not assume the risks involved. 

I understand, incidentally, that becauae of various FCC interpretations, Jackson 
can appear on the "Today" show, but not on "Donahue," becauae "Today" is exempt 
firom the equal time rule aa a bona fide news program, but Donahue is not exempt. 
~' ■ ■ addstj - 



This just adds to my puislement 
The Chauuian. Mr. Hiiuhaw. 
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STATEMENT OF ED HINSHAW, BIANAGER OF PUBLIC AFFAIRS. 
WTMJ. INC., MILWAUKEE, Wia 

Mr. HiNBHAW. Mr. ChainnEui, theuik you for the invitatioD to be 
here. I am Ed Hinshaw, manager of public affairs for WTMJ, Inc. 
We operate three Btations in Milwaukee, Wis.: WTMJ— TV, WTMJ, 
and WKTI, an FM station. Part of my responsibility is the prepara- 
tion and airing of our management's editorials. We are in our 22d 
year of presenting six editonals or replies each week. 

Among the laws and regulations applying to broadcast editorials 
are the fairness doctrine and the personal attack rule. Our story 
for you has to do with those requirements. 

In the spring of 1981, our 3 stations broadcast 15 editorials criti- 
cal of the behavior of the mayor of Milwaukee, other government 
officials and municipal labor union leaders. The mayor, Henry 
Maier, subseqently filed a complaint with the Federal Communica- 
tions Commission claiming we had not lived up to the mandates of 
the fairness doctrine and the personal attack rule. 

As you will be reminded later in this presentation, the matter is 
now under review by the seventh circuit court of appeeds in Chica- 
go. Therefore, on the advice of counsel, I will not discuss the merits 
of the case. I will, however, cover the impact of this matter on our 
management and staff, on our budget and on the taxpayers of Mil- 
waukee. I will also try to give you a sense of the impact on the FOC 
and its staff. 

The mayor's first complaint, filed in June of 1981, was reviewed 
by the Commission sta^ and was found not to be sufficient to re- 
quest a response from us. Three months later the mayor filed Ein 
amended complaint. After reviewing the amended complaint, the 
Commission staff asked for a response from us. We assembled the 
necessary records and facts and, in consultation with our Washing- 
ton counsel, we submitted a reply. 

The Commission staff considered the amended complaint, our re- 
sponse, and an additional filing by the mayor. In July 1982, the 
mayor's complaint was rejected by the st^. A month later, the 
mayor used his opportunity to app^ for a review of the decision by 
the full Commission. We again consulted with our lawyers and 
filed a brief in opposition to the application for review. 

In Februaiy of 1983, the Commission issued a memorandum 
opinion and order denying the mayor's application for review. In 
April of 1983, the mayor filed a petition for review of the FCC deci- 
sion «nth the seventh circuit court of appeals. Oral arguments were 
held in November. The case is under advisement. 

Our rough estimate of management and staff time spent on this 
matter is two person months. Our l^al counsel costs thus far are 
more than $17,000. And I might add, that is a substeuitial figure for 
us. 

The mayor's l^al work was done by the city attorney's office of 
the city of Milwaukee. A look at tiie documents indicates the 
amount of time spent on this case by that office is dramatically 
lai^er than our own. That is a bill for Milwaukee taxpayers. 

It is obvious that the FCC time and expense in this case were 
substantial. That is a Federal taxpayer bill. 
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It has been a time-consuming and expensive experience for us. It 
is the kind of experience which may convince other, smaller, less 
committed broadcasters to keep their opinions to themselves rather 
than joining the important public debate. 

Most importantly, it would not have happened at all if we had 
expressed ourselves in print. Newspapers, mageizines, and other 
forms of print journalism have no fairness doctrine and no person- 
al attack rule. 

As principles of sound journalism, the doctrine and the rule are 
welcome. As law and regulation, they are burdensome and restric- 
tive. They are contrary to or in violation of the first amendment to 
the Constitution of the United States. 

The Chairman. The mayor has asked to file a statement * with 
this committee and, even though we are not subject to the fairness 
doctrine or the equal time rules, in the spirit of good journalism, I 
will let him put his statement in the record. 

Mr, HiNSHAw. In the sense of fairness, we would welcome that, 
too. 

The Chairman. Mr. Lane. 

STATEMENT OF HOMER LANE, PHOENIX, ARIZONA 

Mr. Lane. Thank you. Mr. Chairman, distinguished committee 
members, counsel, Btatt, guests: 

My name is Homer Lane. I served for a number of years as exec- 
utive vice president and general manager of KOOL Radio-Televi- 
sion, Inc. I am a past president and life member of the Arizona 
Broadcasters Association and a former member of its Government 
Aifairs Committee. I was employed in broadcasting for a little over 
40 years and was with KOOL for something over 31 years. I am 
now retired. 

I speak in support of efforts to repeal the fairness doctrine, sec- 
tion 315 of the act, and other restrictions to broadcasting as broad- 
casters attempt to fulfill their joumfilistic functions. It is my opin- 
ion that we do a disservice to the American people when we place 
artificial impediments on the free flow of news between the news- 
makers and the public through broadcasting. 

The existence of these restrictions provides ready tools for those 
who would wish to manipulate the news to their own ends. Because 
broadcasting today is in large part the press in America, it must 
have the same first amendment protections as do newspapers. 

As you know, air, regularly scheduled news programs and bona 
fide news events are exempt from the equal time provision of sec- 
tion 315. I would like to cite an example of how the equal time 
rule, even with these exceptions, can distort the fair reporting of a 
political campaign. 

Shortly after the Democratic and Republican National Conven- 
tions that nominated President Ford as the Republican candidate 
and Gov. Jimmy Carter as the Democratic candidate for President, 
Governor Carter scheduled an address in Phoenix, Ariz. At the 
time I felt that our station should carry Mr. Carter's talk, possibly 
even live. 

■ See Feb. 8, p. 1ST. 
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Our attorney suggested that to do so would trigger section 315. It 
was my contention that Governor Carter's appefirance in Phoenix 
was a bona fide news event and exempt from the rule. After all, 
here was a fellow with what seemed to be a 50-50 chance of becom* 
ing our next President, a man that Arizonans knew little or noth- 
ing about. I felt it was incumbent on us as a responsible news orga- 
nization to carry his talk bo that voters could have some feeling on 
whether they wanted to vote for him or his opponent. 

I asked our lawyer to call the FCC and find out if our carrying 
his remarks would trigger section 315. Contrary to Mr. Pfeiffer's 
experience, we did get an opinion from a faceless bureaucrat here 
in Washington that said section 315 would be triggered and we 
would have to schedule equal time for the scores of legally quali- 
fied candidates who had stated they were running for President, 
without any r^ard for the possibility that Einy of them might 
indeed become the President of our Nation. 

I think the most dangerous thing about this whole incident was 
the fact that it was someone here in Washington who determined 
what was and was not news in Phoenix, Ariz. 

The election of our government leaders on all levels is the mosi 
serious business of our republic. To force our country's broadcast- 
ers to artificially distort coverage of an election campaign with re- 
strictions and formulae flies in the face of the first amendment. 

Finally, we want to share with you a section 315 experience we 
had in 1974. At that time it was KOOL-TV's policy to give free 5- 
minute programs to candidates between the primary and general 
elections. Inese specifd programs were normally scheduled two or 
three a day in the 4-week period prior to the general elections in 
November. 

In September 1974, Mr Mark Baker, who described himself as 
campaign manager for Mr. Russ Shaw, an independent write-in 
candidate for governor in the general election, called and requested 
equal time on this "Know Your Candidate" free public service 
series. Mr. Shaw required billings as "Wonderful Russ Shaw." 

As he did comply with the laws of Arizona to become a legally 
qualified candidate for the office of Governor, we complied with the 
section 315 rules Euid scheduled "Wonderful Russ Shaw" on one of 
the 5-minute television programs and also on a 14 V^ minute free 
radio interview program we called "Know Your Candidate." 

We would like to quote just a small portion of the radio program, 
the statements of this legally qualified candidate for office. One of 
the questions: 

lite second question is, what in your platform? ' 

Answer: Well, I have a number of planks to my platform, Joe, which are, to sajr 
the least, unique. Freedom for all prisonen. political and otherwise. Free food and 
free gas. Imagine wheeling your cart down an aial«, putting anything you want into 
that cart, and ^ting to the checkout stand and having him say, "We are really glad 
you ^(^^ted with us , and still getting Green Stamps. ' 

"Question: OK, the nest question, what do you feel th« mttjor issues are in the 
race for Governor? ' 

Answer: Once I am Governor, there will be na taxes. Now think about that I am 
not «nlVing about State sales tax, dty sales tax, luxury tax. I am talking about no 
tax. Income tax, both State and Federal, will be completely eliminated once I am 
Oovemor. 
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-. that ia « good quMtimt, Jo», uid I tun i^tid vou Mk«d it. Well, let me 
atnire you who are lutaning right now, aod even tlMse of jrou who are not liotening 
who are Koing to be t^ about this in explicit detail by those of you who are listen- 
jng, that WondertU Russ Is no stranger to politics, having served as prcaident of the 
mckeDbuTg Clown Club from 1956 to 1975. And I was tell-monitor of my third 
grade class fn- over 2 montlu, and even after my tnm as tell-monitor, the other 
children used to continually ask my teacher if 1 could be tell-monitor again. 

Question; Okay, Rubs, if^you were elected, what would be some of the programs 
you would implement? 

Answer: Well, in addition to some rf the things I have already covered, for exam- 
ine free fbod, free gas, tnt clothing, free housing— I mi^t odd, this is iust for the 
people who vote for me. After Om complete elinmiatiim of all taxes, I plan to blast 
California off into the ocean and turn Arizona into a seaport ccnnmunity. ' 



Thank you, Senator, for your attention. 

The Chairman. Do you mean this fellow was running as a delib- 
erate joke? 
Mr. Lank. That was our contention, of course. However, he was a 



leeally qualified candidate. 
The CsAiHBUN. 1 1 



[ understand that in most States, it is relatively 
easy to qualify as a local candidate. This is much more true in the 
W^ than the East. We have a very democratic, with a small "d", 
feeling that anybody who wants to run ought to be allowed to run, 
and anyone can get on the ballot, as you have very clearly evi- 
denced. 
Mr. Whitlock. 

STATEMENT OF J. T. WHITLOCK, PRESIDENT AND GENERAL MAN- 

ACER, LEBANON-SPRmCFIELD BROADCASTING CO., LEBANON, 

KY. 

Mr. Whitlock. Thank vou. Senator. Mr. Chairmfui, I feel inad* 
etiuate to follow an act like that one. I have not been in that par- 
ticular set of circumstances, but I could certainly concede it could 
and probably will happen a^ain. 

I am J. T. Whitlock, president and general manager of Lebanon- 
Springfield Broadcasting Co. I have been for 30 years. I am execu- 
tive director of the Kentucky Broadcasters Association and have 
been for 16 years. 

Where I difrer from most of our witnesses here today — and it sort 
of refutes some of the previous testimony we have heard, I think— 
is that I am a former newspaperman. That is where I had my joui^ 
nalistic freedom. I could just do about Euiything I wanted to with a 
pen or pencU. And they say newspaper people are different from 
radio people, and I am one and the sftme. So I think it refutes some 
of the testimony we have heard about the high ideftls of print jour- 
nalists. 

I am also a past board member of the National Association of 
Broadcasters. 

You know, normally an appearance like this does not make me 
nervous. Today I must confess, after sitting here for about 2V^ 
hours, I am a little nervous. Some of the testimony I hear makes 
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me nervous. Some of the concepts that the people have about what 
should happen to broadcasters, this excites me greatly. 

I think it gives us all, till of us in the broadcast profession, a 
little room to get nervous. Thank goodness we have got a few 
friends in Washington, such as your bill addresses. 

As the head of a small market AM-FM rsidio operation and a 
former newspaper editor in a small town of about 6,000 people, and 
with 30 yeeu^ of experience in this field, I can certify the facts I am 
about to give are true for about 5,000 of my peers in small market 
broadcasting. 

Before giving a couple of actualities, let me tell you a little tale. 
We have on the books back home: "Bathing in any of the city's mill 
ponds must be after deep sunset." An obviously lueless and outdat- 
ed ordinance, but no more outdated thfui our section 315, our fair- 
ness doctrine, equal time, Euid all of that sort of stuff. 

My first personal encounter with the political equal time matter 
arose during a very heated mayor's race a few years back. Candi- 
date A came out emd purchased a good block of time. Candidate B 
came the next day, Intiught his lawyer along, and informed me 
they knew their ri^ts and they demeuid I preempt spots near the 
local newscasts, even though they were already sold solid to spon- 
sors of long standing. They wanted their candidate to have ful of 
the slots next to the local news. 

I showed the local attorney the political broadcast rules. This 
was not too satisfactory to him. He knew more about the political 
broadcast rules than I, who had been in the profession for about 25 
years at that time. Of course, he made the usual threat to notify 
the FCC, et c^i^era, et cetera. 

To satisfy this gentleman, the only way I could get it done, I 
called the NAB legal department, my attorney here in Washington, 
and we set up a conference call with the attorney. And after about 
$75 worth of l^al time and about $50 or |75 worth of telephone 
time — it lasted a little better than £ui hour — we finally convinced 
the local attorney that I vras right all along. 

You can see why we steer clear of these fairness things. We 
know we are right. Of course I know what is in the catechism here. 
There is not a broadcaster in the room that does not. The regrette- 
ble part is that the people who are trying to use it do not know 
what it is all about, and it is more expensive than a small market 
radio stetion can afford to defend ourselves in these things. 

I was out some $400 or $500 overall in the harassment, the 
amount of time lost on the street selling advertising, all to pleiise a 
candidate that should have been pleased when I said, any amount 
of time you weuit to buy, equeil tiine, is aveiilable to you. That did 
not stop him. 

Even though I was in complete compliance with all FCC rules, 
we still had to endure a week of harassment plus a fairly good cash 
outlay to settle this dispute. * * ' Fairness to whom? • • • 

Only a couple of years ago a very unhealthy situation arose in 
Lebanon, it cried for editorials by the station. So due to the ex- 
treme delicacy of the situation, we laid back and let the local 
weekly newspaper do the beet job they could, even though, national 
surveys all point to the fact that the vast majority of the public re- 
ceive their news and information from the electronic 
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media. * * * Fair to who, certainly not the public. As the operator 
of a small market broadcast station, I simply could not afford to 
put my stockholders in the position of having to spend huge sums 
of money to prove we were right. 

Finally on a large market basis, WHAS Inc. a few years ago had 
to spend about $30,000 to prove they did not owe a $10,000 fine 
levied on them as the result of a fairness matter. Few, if any ranall 
stations could afford this kind of an expenditure to prove they were 
feir. 

In closing, I respectfully submit that if broadcasting had existed 
when our foundiiig fathers framed the Constitution, broadcasters 
would have received equal billing with our print counterparts, with 
fuU first amendment privileges. 

Although obsolete, Lebanon's Millpond Ordinance is doing no 
harm to anyone. Our present congressionally mandated, section 
315, equal time, fairness doctrine rules are just as obsolete as the 
Millpond law but are doing a terrific injustice to the American 
public 

The Chairman. Gentlemen, I have no questions. Let me just con- 
clude with this. The problems you have presented here are what I 
have found with Or^on broeidcasters. By and large they are decent 
people. There Eire a few rotten apples. Mind you, print may have a 
fair share of those also. 

Do they try to do a fair job covering their local news? Yes, they 
try to. They bend over backward, if they can. 

They axe frustrated by the fairness doctrine, irustrated by the 
equal time doctrine. I am sure they do not spend 10 hours a week 
thinking about it, but in the back of their minds it nags at them. 
They fear they may do something wrong and run up against what 
Mr. Whitlock or any of the others have said. Money and time. In a 
market of 5,000 or 10,000 people, you cannot afford $200 a week for 
your local lawyer, let alone what a serious case will cost. So you 
backoff. 

I fail to see how the public is served. I have no idea where the 
votes are in this committee or the Senate. I have not polled the 
committee. But the evidence is overwhelming that the public is not 
being well served by these rules. 

I am not here arguing the case for you. I am arguing the case for 
them. They would all be better off If you had the same protection 
that print has. 

That will conclude our hearii^ today. We will have one more 
day of hearings next week. We will then see where we go from 
there. Gentlemen, thank you. 

[Whereupon, at 12:10 p.m., the hearing was adjourned.] 
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FREEDOM OF EXPRESSION ACT OF 1983 



WEDNESDAY, FEBRUARY 8, 1»84 

U.S. Senate, 

COMMnTBB ON COMMERCE, SCIENCE, AND TRANSPORTATION, 

Washington, D.C. 
llie committee met^ursuant to notice, at 9 a.m., in room SR- 
253, Russell Senate Omce Building, Hon. Bob Packwood (chairman 
of the committee), presiding. 

OPENING STATEMENT BY THE CHAIRMAN 

The Chairman. The committee will come to order, please. 

This is the third of 3 days of hearings on S. 1917, Uie freedom of 
expression bill. We have heard from a broad variety of witnesses so 
far, both pro and con. There appear to be more groups that want to 
testify for this bill them against, consequently everyone who 
wanted to testify for it could not be accommodated into the 3-day 
schedule. 

We have tried to make sure that everyone who is in opposition 
had a chance to testify, so that no one would feel they had been 
shut out. 

I would encourage the witnesses today to put their statements in 
the record. I have read all of the statements that had submitted by 
last night. I might say that many of the arguments about scarcity 
can indeed be made again. They have been made by previous wit- 
nesses, and I think they are worth making again. Scarcity is still 
the issue around which most opponents build their argument. This 
aigiunent is that the broadcast medium is still very, very scarce, 
and because it is scarce, r^ulation is justified and should continue. 

With that, we will start the day with Prof. Lucas A. Powe, from 
the University of Texas. 

Good mommg. Professor. You were going to share a pemel with 
BiU Van Alstyne, but he could not make it at the last moment. 

STATEMENT OF PROF. LUCAS A. POWE, WINDFOHR PROFESSOR 
OF LAW. THE UNIVERSITY OF TEXAS, AUSTIN 
Mr. Powe. I am sorry about that. He is always worth hearing. 
The Chairman. He is worth hearing, find he luis been very sup- 
portive in this area. 

Mr. PowE. Let me be^ by just talking about four quick cases of 
the seventies that I thmk illustrated how the various doctrines of 
the Commission managed to work. 

The first one was the American Security Council Education 

Foundation's attack on CBS News, where they argued in a very de- 
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tailed study that CBS News aimply did not present, on issues of na- 
tional security, the idea that we were doing enough. 

The Commission said, in effect, that you gave us too big an issue; 
we cannot handle it. It came to the D.U. Circuit, and in the face of 
an attack that a network spent 2 years constantly underplaying na- 
tional security problems, the D.C. Circuit also said: Too big an 
issue; we cannot do anything about it. 

So on the one hand, the Fairness Doctrine or ideas of slanting do 
not appear to work on the really big issues. Well, how about a 
small one? 

NBC News in 1969 absolutely savaged the private pilots' associa- 
tion. It showed some private pilot, tney had him on tape and he 
said how he had circled Shea Stadium during the World's Series. 
liien tiiey followed with a wonderfully dignifl«l gray-haired airline 
pilot, a ffimily man as he v/ea introduced, with years of flying expe- 
rience, who said the private pilots are the biggest hazard in the air. 
The commentator suggested twice that that was the case. But it 
was a three-part prc^am, and when the FCC ruled on it they said: 
"Oh, well, that was a subissue of the great issue of air trsific 
safety, too small, you lose." 

Well, on a Goldilocks theory, how about one that fits perfectly: 
Not too big, Euid not too small. NBC provided that in its Peabodv 
Award-winning documentary, "Pensions: The Broken Promise, ' 
which was a wonderful hour of television journfilism pointing up 
the problems in private pension plans. There was a bow to the fact 
that not all private pension plans were bad, but it was a mere bow 
and the entire hour was spent basically showing the problems and 
the need for Federal r^ulation. 

On the same day the program won a Peabody, it also received a 
sanction from the Broadcast Bureau which found that it violated 
the Fairness Doctrine. 

NBC then went to the full Commission and tried to belittle their 
own program, saying: "Geez, it was only about some small private 
pension programs, not a big deal." The Commission, quite properly, 
did not believe them. The case then went up to the D.C. Circuit, 
and the problem of the case was: If you found that a fairness viola- 
tion, I think prime time documentaries were deetd, emd everyone 
knew it. Do you show happy pensioners on the Florida beaches on 
television? 

The D.C. Circuit found first that it did not violate the Fairness 
Doctrine because NBC's characterization had to be believed, and 
then finally mooted the case because of ERISA. 

Three examples, not any of them provided the alleged benefits of 
the Fairness Doctrine. Well, in one case, the one example where 
somebody lost a license, Carl Mclntyre, a right-wing broadcaster, 
he had so much controversial programing that he was constantly 
violating the Fftimess Doctrine, llie heavy examiner found specifi- 
cally all sides available in Philadelphia but without Mclntyre, his 
peculiar right-wing viewpoints would not be avetilable. But because 
he violated the Fairness Doctrine, the Commission took away his 
license. 

Well, in laudatory literature about the Fairness Doctrine we 
hear about seeing that all viewpoints are available and encourag- 
ing controversy; yet, taking Mclntyre's license away accomplished 
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exactly the opposite. You wonder how this can happen, and what 
rationales are applied. 

The Chaibman. I might add that I think you are going to get the 
opposite with the Simon Geller situation if they eucceed in taking 
his license away. You will have no classical music in Glouster, 
Mass. Instead, you will have one more station that broadcasts 
weather reports. 

Mr. PowB. Yes. I believe that. It is a problem when they take 
away licenses — although I think much more of a problem when 
they take away one that is providing controversy the way we would 
like it. 

The typical rationale, as you mentioned in your opening com- 
ments, that people hold on, is scarcity — although exactly how scar* 
city rationalizes taking away a license of somebody that is provid- 
ing a novel viewpoint has never been clear to me. But the w^ in 
the court cases that scarcity is used is nonsense. 

The court says broadcasting uses a scarce reseurce. Well, the 
idea of a nonscarce resource singly does not exist in economics. So 
you shift. Justice White says, "Well, more people want a broadcast 
station than can have one. ' Well, that is ^e, but I know a lot of 
people who would like the Washington Post. I would like to be a 
millionaire. Again, it is just another way of saying it is a resource, 
and it flies equally with newspapers. 

The Chairb«an. We had very good testimony last week— I do not 
know if you have road the transcript or not— from several people 
who were brokers of media properties. I posed the question to one 
of them of what it would cost to start or to buy a radio station, A 
television station, or a daily newspaper in a small, medium, or 
large market. He said, he could answer that question. But, he said, 
you have to understand that as far as daily newspapers are con- 
cerned, not counting the Washington Times because he was not 
sure what was going to happen, and not counting U.S.A. Today as 
a local newspaper, that apart from Newsday and the Gannet publi- 
cation in Coco Beach, and one unusual situation in Tennessee, no 
daily newspaper has successfully started in a m^or market in this 
country since the end of World War n. It just does not happen. 
That is scarcity. 

Mr. Pows. That is what I believe. You have seen, with the fold- 
ing of tiie Star, and the folding of a Philadelphia paper, a Memphis 
paper, that dailv newspapers are much more scarce and much 
more likely to fold than broadcasters. 

The Chaihman. And much more expensive, interestingly enou^. 

Mr. PowE. Decidedly, to start up. If you have got enough money, 
you can buv a daily newspaper, but you can get your Droadcast 
properties cheaper. 

I think the use of scarcity is desired to find some way, since it 
cannot be a comparison with the prmt media, to try and nnd some- 
thing that is scarce. It has just never seemed to me to work. Some- 
body says a church flyer is a newspaper, count that; or all printing 
presses, to get the number. 

The Chairbian. As you point out, CB is broadcasting. You do not 
even have to apply for a license anymore. 

Mr. PowB. Yes. I have never seen any of the scarcity advocates 
take account <tf CB, and I think the simple reason is that they can 
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not explain it. But the other thing is, CB reallv took off, I think, 
around 1977, 1978, and to the best of my knowledge — at least in the 
I^al literature — tiiere has not been a good word said for the scarci- 
ty rationale since 1975. So it is hardly surprising that anybody be- 
heves in scarcity. 

That is why I reedly tiiiuk that, while people may say scarcify 
largely because the Supreme Court has put its imprimatur on that, 
the real rationtile that rewulates broadoisting is the power theonr, 
which can be taken from Pacifica where radio was called "uniquely 
pervasive," an intruder that can get at unsupervised kids. 

Well, leaving fiside the unsupervised kids, because I do not really 
think we would like to have Tune Mag censored just because it can 
conae in the mail before or a parent gets home, the intruder and 
the uniquely pervasive, I have never understood how a television 
set got in the nome. You see a Government agent stealthAilly put- 
ting it in the living room, and then an FBI man standing there 
saymg "turn it on, turn it on"? 

The idea of television as an intruder is preposterous. We p^ a 
lot of money for sets, and we turn them on consciously. The 
uniquely pervasive makes more sense to me as an idea, but I do not 
know what it means. 

It is a wonderful, charmiM phrase where people throw it about 
because it does not have to be defined. I think it does go back to 
power. But the idea that Red Lion Broadcasting in a small Penn- 
sylvania community is powerful, but the Miami Hereild is not, or 
uie Washington Poet is not, is preposterous. 

The Chapman. I commented at the last hearing that I do not 
even have cable. I can get four VHF channels, the three affiliates 
plus an independent, 1 can get two more VHF channels from Balti- 
more, and I can get channel 20 and 26, which are ITHF channels. I 
have never yet been fortunate enough to live in an area that has 
cable. Some day I probably will. 

I do not know how you can that any one of those television sta- 
tions, let alone the dozens of radio stetions, are more pervasive 
than the Washington Post. 

Those who talk about scarcity keep talking about the national 
networks. They ke^ t^llring aoout Itan Rather and Tom Brokaw 
as being pervasive. Without arguing that one way or the other, I do 
not even think they are that pervasive. 

When you start consider the different local news shows that 
appear on the television stations several times a day, all of them 
with slii^tly different viewpoints and slightly different concepts of 
programing, and all of the radio news tnat is available, to argue 
that any one of those is pervasive but that the Washington Post is 
not pervasive belies a use of language that I simply cannot grasp. 

Mr. PowE. I agree. I think the use is largely based on Marshall 
McLuhan: The medium is the message; and there is some feeling 
that television changes us in ways that we do not quite understand 
and we really do not know what to do about it. 

There may well be some truth in that. Certainly the printing 
press changed Western civilization in ways that we would not have 
anticipated, and that is in large part why it was censored so vigor- 
ously when it came in. But I would have thought that, at leeist at 
this point in our history, that the idea that we are afraid of some- 
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thing, although we are not quite sure why, was not acceptable. It is 

Cit a claim that we have got to preserve whatever status quo we 
ve because we do oot know any better. I think that is at war 
with the idea of a free and open society. 

1£ I could just say a word or two about the chilling effect, because 
I think this is also an important argument that is involved, a^jin 
the Supreme Court seems to be riding off on a ludicrous plane. Tlie 
have told us that broadcasters will not be chilled by the FCC'a doc- 
trine. These are a real hardy breed. 

Newspaper people just shiver and quake, and if you give a candi- 
date a ri^nt to reply, why the newspaper will just go print comic 
strips. It IB as if they neither read newspapers nor watoi television 
when they come up with these statements about our society. 

I have heard broadcasters say that the Fairness Doctrine oper- 
ates as a chill on them. I think, looking at them, that there is no 
doubt that broadcasting is not as vigorous as the print media. I fur- 
thermore think that as I have listened to tius debate over the last 
decade involving the FCC's doctrines, both as a participant and as 
a listener, you see some of the rationeiles come through. 

Last fall, FCC Chairman Mark Fowler came on Cable News Net- 
work's Crossfire program, and it marked the onlj time that I have 
seen Tom Braden and Pat Buchannan be ea one. Both of them 
were just as frightened as could be at the idea of free television, 
not a censored television, because both felt that their viewpoints 
might be the ones slighted, and that they were willing to see it cen- 
sored, or held back, just to avoid that. 

The view that comes through is that we do not trust broadcast- 
ers. We do not know what they are going to do. We do not know if 
we will get the type of coverage we want. And if we do not, then, 
we have got to be able to threaten them to coerce them back into 
being tamed beasties. 

These arguments both from the right and the left reflect a pro- 
found distrust of broadcasting, and a real desire to keep it on a 
short leash. It is eis if the proponents of ^ese doctrines luiow that 
they chill, and support the doctrines precisely because they do chill 
broadcasters. It Imiits the broadcasters' ability to get out of hand. 

I think the chilling effect ties right back in with my idea that 
scarcity is the facial reason for r^njlating, ^e real reason we regu> 
late broadcasters is a fear. 

The Chairman. You may be right I have been intrigued with the 
witnesses in opposition. They generally represent very liberal or 
very conservative groups. These groups are hand in hand in opposi- 
tion to repeal of the content doctrines. 

We had a representetive from the E^le Forum, which is Phyllis 
Schafly's group, testifying in opposition, and a representative from 
Ralph Nader's group testifying in opposition on the same da^. 
Whereas, what I would call lar^e maustream groups, the Ameri- 
can Society of Newspaper Editors, the Newspaper Publishers, 
Sigma Delta Chi, the journalism deans and teachers, all these asso- 
ciations favor repeal. 

I think deep down very liberal and very conservative groups 
think it is the obl^ation of the media to help them further their 
social objectives. When thev are out of power, they will risk relying 
on some sort of fairness doctrine to get their view across. When 
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the;^ are in power, they are going to try to direct the media to 
achieve their efforts, wnich is exactly what the first amendment 
was designed to protect {igainst. 

Mr. PowE. I think that is true, although on a slight modification. 
I have had the view— I have listened, because most of my friends 
come out of the liberal community, to their views on it. As I have 
tried to explain to them why these doctrines do not work to accom- 
plish all the good objectives my friends tell me, if we could get the 
perfect commissioner and clone him several times to give him a 
perfect meuority, then the doctrines would work. But it is a world 
that never nas, and I do not think ever wiU, exist. 

The CHAUUfAN. The last time I heard that theory seriously pro- 
pounded was by Plato. 

Mr. PowE. Well, if you can pick the right philosopher kines, 
maybe you should go to his Republic. I would still prefer to vote lor 
my representatives. 

I just do not even think that the right and the left understand 
well; if they like the doctrines because they chill I can understand 
that; if thej; like the doctrines because they think properly applied 
they will give them more coverage, they are wrong. I think the 
Fairness Doctrine and other kinds of doctrines operate mainly to 
reinforce mainstream viewpoints. 

The C^iAiBUAN. I would put it this way. If other Senators or I go 
home, by and lar^e we are newsworthy, imd we can come withm 
the news exemptions. Therefore, we can get some publicity that 
one, or two, or three, or four people thinking of challenging us 
cannot get from a news standpoint. Although the FCC has chaj^^ 
the rules recently local radio or television stetions have been reluc- 
tant — especially in primaries — to have debates with five or six or 
seven candidates, liiey cannot say who they think the principal 
challenger to Senator Packwood is and just have a debate with just 
two candidates. 

That is the kind of judgment newspapers make when they invite 
candidates to appear before their editorial boards and ask these 
candidates to answer questions. They do not invite everybody in; 
they invite in people whom in their judgment are the likely candi- 
dates or the prospective opponents. But radio and television can't 
do this. 

The worst example I have seen recently was in the State of 
Washington. Washington has a bedsheet primary. Although you 
file as a Republican or a Democrat, the top Democrat and the top 
Republican runoff in the general election. When Senator Jackson 
died and Senator Evans was appointed, 31 people filed. There were 
18 Republicans and 13 Democrats, or vice versa. 

De you think any stetion in ite right mind is going to have a 
debate with 31 candidates? 

Mr. PowE. I have unfortunately seen one of those. 

What you wonder is, since I showed one person arguably in his 
right mind watehed for a bit, I just cannot imagine other people 
watching. Who cares? Newspapers in their synthesis does it a lot 
better. I fully agree. 

I think that uie content doctrines of the FCC are just fundamen- 
tally inconsistent with the idea out of New York Twies v. Sullivan 
that we have a pntfound national commitment to the principle that 
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debate on public issues should be uninhibited, robust, and wide 
open. 

It seems to me that the Times speaks to what we want to be, and 
the content doctrines simply do not address those issues and inhibit 
us in achieving those go^s. I do not know what would be the out- 
come if your bill would be adopted as law. It seems to me that pre- 
dicting Uie future is impossible. 

It could be that broadcasters will still remain timid beast search- 
ing after commercialism and that, but if the bill is enacted it will 
place broadcasters where the first amendment would have them 
where they would have the opportunity to fully participate in our 
national dialog, and it seems to me very few bills could do so much 
in promise. 

The Chairman. My hunch is we will get a great deal of diversity. 
Some broadcasters will be a little bit timid and they will not wemt 
to advance too far, but others will. Some may have the equivalent 
of letters to the editor, some will not. You should get quite a wide 
spectrum of diversity and opinion on all sides. 

Mr. PowE. Well, I would hope so, because it does seem to me that 
at least Cable News Network is providing more diversiW than we 
had seen previously, and maybe cable will wear out the FCC's r^u- 
lations. But I would hope that we would see the diversity that we 
so clearly see in the print media. 

The Chairman. Larry, do you have any questions? 

Senator Pressler. Well, not really. I just wanted to make an ob- 
servation. I do not know if this is related to this bill, but I wanted 
to ask you what impact it might have. 

We talk about a lot of diversity, but really there is a concentra- 
tion of ownership and a concentration of source. For example, in 
foreign affairs reporting there are really only a few news organiza- 
tions who can eifford to do original foreign eiffairs reporting. Now 
there are several people who comment on it, several people who 
take the stuff off the AP or UPI wire, or Reuters, or wherever it 
comes from, and use it. But there is a great concentration of 
source, for example, out of Washington, D.C. Everyone takes what 
is in the Post and the Times, and maybe one or two of the net- 
works and repeats it. That is their lead for the day if something is 
on the front page of the Washington Post. 

So you have lots of voices, but they are all repeating the same 
thing. I am just teking foreign affairs as an example. Almost all 
the foreign affeiirs stories come from two or three sources. You may 
have 500 diverse outlets, but they all repeat the same thing. 

What impact would this bill have on that, if any? 

Mr. PowE. I do not believe it would have any Impact. It would be 
nice if somehow the bill would create the desire of those organiza- 
tions with sufficient money to go out into comers of the world and 
learn something about them before they blaze onto our front pages, 
but I cannot believe that the bill would have any effect whatsoever 
on the problem. 

Senator Pressler. With deregulation, and this bill would be an- 
other step in that direction, a lot of broadcasters and news organi- 
zations seem to be spending less and lees on news; it is sort of the 
rip-and-read concept. 
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It ia true that there might be 20 radio stations in the town, but 
they all rip the same AP wire and read it for 3 minutes between 
records. There may be 20 different voices, but they are all reading 
the same thing. There is very little money being spent on original 
news reporting or original research or community events. 

It would seem to me that this bill would involve further deregu- 
lation, would it not? 

Mr. Pows. Since it is taking away r^ulation, I will have to 
answer that yes, but I would like to give a more complete answer. I 
really do think I disagree with the premise of your question. 

In the 1960'b or the 1970'b prior to any ideeis of deregulation, 
most radio stations gave you rip-and-read news. That is all the FCC 
required. That is all you really can require, because you cannot tell 
somebody: Go off and do something that you do not want to do; 
they will just do it badly. No one, I think, benefits from getting rip- 
and-read news. 

Now with deregulation, although it was coming prior to that, jrou 
have got stations, all-news stations, where someone that wishes to 
^t more of what is happening is capable of doing it. Many of the 
FCC's doctrines have been premised on the idea tiiat we will force 
the unwilling listener to learn something that he does not want 

As a teacher for a number of years, I have learned that you 
cannot force somebody who does not want to leam to assimilate 
knowledge. It just cannot happen. I think that the best one can 
hope for is to provide an environment where information is avail- 
able for people who wish to know, Eind to attempt to encourage 
more people to know. I think that this bill, by opening up the 
broadc^ist media for more controversy provides tiie opportunity to 
create a much more informed citizenry. 

Senator Pressler. Thank you. 

The Chairman. Professor, thank you. I have no more questions. I 
appreciate your taking the time to appear. You were a good leadoff 
witness. 

Mr. PowE. It was my pleasure. Thank you, Mr. Chairman. 

The Chairman. Thank you. 

Next we will have a panel of Mr. George Shapiro, Mr. Trygve 
Myhren, and Mr. Barry Wilson. 

Again, gentlemen, let me indicate that your statements will be 

£ laced in the record in their entirety. Do you want to start with 
Ir. Shapiro? 

STATEMENTS OF GEORGE SHAPIRO, COUNSEL, WASHINGTON. 
D.C; TRYGVE E. MYHREN, CHAIRMAN AND CHIEF EXECUTIVE 
OFFICER, AMERICAN TELEVISION & COMMUNICATIONS CORP., 
ENGLEWOOD, COLO.; AND BARRY WILSON, VICE PRESIDENT, 
OPERATIONS, UNITED CABLE TELEVISION CORP., DENVER, 
COLO. 

Mr. Shapiro. Thank you. Senator. 

The Chairman. I found your book quite good. 

Mr. Shapiro. My name is George Shapiro. I am a member of the 

law firm of Arent, Fox, Kintner, Plotkin & Kahn, and I completely 

support the findir^ set forth in S. 1917. No one would cont^ that 

freedom of speech is an essential hallmark of a democratic society. 



ib. Google 



161 

Although the Supreme Court heis upheld, as applied to broadcast- 
ers, both the Fairness Doctrine and the reasonable access require- 
ment of section 312 of the Communications Act, the Court's deci- 
sions were beised explicitly on the scarcity of the radio ti^quency 
spectrum, which clearly does not apply to cable television. 

As a result, even if the spectrum scarcity rationale is valid — and 
we have heard some discussion on that this morning there would 
still be serious constitutional questions r^arding me vEilidity of 
the requirements of the fairness doctrine and sections 312 and 315 
at least if applied to cable television. 

The Supreme Court held in the Miami Herald Publishing Co. v. 
Tomillo that right of access doctrines similar to those obligations 
established in t£e Fairness Doctrine and sections 312 and 316 are 
unconstitutional when imposed on the print media. Such an access 
obligation calls for Government intrusion over the exercise of edito- 
rial discretion which conflicts with the first amendment. 

Cable operators originate programing of their own, and they 
choose from a large number of available services in order to offer a 
mix of channels which appeals to their subscribers. Both the FCC 
and the courts have reco^iized that cable systems also exercise a 
si^ificant amount of editorial choice and discretion. 

Even if the requirements of the Fairness Doctrine and sections 
312 and 315 are not flatly unconstitutional as applied to cable tele- 
vision, the burden is on the Government to demonstrate that there 
is a compelling interest in applying them to cable television. 

A review of the etdministrative and l^islative application of the 
Fairness Doctrine and sections 312 and 31S of the Uommunications 
Act to cable televifiionshows that very little reasoned decisionmak- 
ing has occurred to supply either the requisite compelling or sub- 
stantial Government interest. Even if some justiiication had been 
supplied, the impact of these regulations on cable systems is uncon- 
stitutionally intrusive. 

If the requiremente of the Fairness Doctrine and section 312 and 
315 are applied to each separate cable channel, these requiremente 
would prevent cable systems from taking full advantage of their 
multichannel capability. 

The Chairman. Could I interrupt? I assume that if jrou apply it 
to every cable channel, every channel has to comply with the doc- 
trine. As an operator, you cannot have one religious channel, one 
classical channel, and one for children. Everyone of them has to 
comply with the doctrine. 

Mr. Shapiro. Well, there are two approaches, Senator. Either a 
channel-by-channel application; or it is possible you could take an 
overall approach to the entire service offering by the cable system. 
I think the FCC heis been taking primarily tne channel-by-channel 
approach. I think both of them raise problems, although me nature 
of the problems are a little different. 

If a channel-by-clumnel approach is used, it requires cable sys- 
tems to carry on each nonbroadcast channel political advertising 
and public interest programing. This would prevent cable operators 
from meeting consumer demand for entertainment and informa- 
tional programing on channels that contein no advertisemente or 
editorializing or for other types of specialized programing. 



ib. Google 



This requirement would also prevent cable operators from offer- 
ing programing to serve specific needs and interests of particular 
groups on particular chfinnels, one of the principttl benefits that 
the multichannel cable systems are able to provide. 

An unacceptable intrusion into the first amendment rights of 
cable operators would also occur if the requirements of the Fair- 
ness Doctrine and sections 312 and 315 are applied on an overall 
basis to the cable systems' service offering rather than on a chan- 
neUb^-channel basis. 

Cable operators would be forced by these requirements into an 
endless exercise of comparing the pri^raming on all channels in 
order to determine that a proper balance has been struck, as de- 
fined by governmenUil officials. Political appearances or editorials 
on one channel would have to be matched on other channels and 
questions of timing and channel positioning would be virtually in- 
surmountable. 

In order to comply with these requirements, a cable operator 
would have to undertake extensive monitoring of all nonbroadcast 
channels and to metintain extensive logs in order to insure that the 
system did not violate the requirements and to be able to defend 
himself against a charge of violations. This massive monitoring and 
logging requirement would arguably chill the exercise of the first 
amendment, especially in cable. 

My time heis expired. 

The Chairman. Why don't you go Eihead emd wrap up, Mr. Sha- 
piro. 

Mr. Shapiro. The loss of pr<Kraming that this chill would cause 
must be measured against the ract that there is absolutely no need 
to apply such r^ulation to cable television. Cable operators pro- 
vide diversified programing in response to market forces and by 
virtue of the number of channels avEiilable for different views. The 
diversity of the entire service offering also insures that there is a 
fair opportunity for presentation of different views. 

These considerations underscore the difference between a broad- 
cast station, which must be all things to all people on one channel, 
and the cable system which offers diverse services to different audi- 
ences on numerous channels. 

For these reasons, I support the Freedom of Expression Act of 
1983 which repeals these requirements and relieves cable operators 
and broadcasters of the need to institute expensive constitutional 
litij^tion in order to indicate their first amendment rights. 

[The statement follows:] 

STATaMBNT o: 

My name is George H. Shapiro. I am a member of the law firm of Arent, Fox, 
Kintner, Plotkin & Kahn, Washington, D.C., and I have specialized in the practice 

■e repreoent- 
■ before the 



ed cable televiaio: 



Federal Communications Commission ("FCC") and the courts, 1 am a co-autbor t£ 
the recently published book "CableSpeech: Tlie Case for First Amendment Protec- 
tion," which was prepared as a study for Time, Incorporated, and I have alw> pub- 
lished articlea on communications law, participated in and chaired educational Mmi- 
nare on cable television, and appeared on panels at meetings of state, renonal and 
national cable televison associations. In the course of my work, I have mquently 
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At the outset, I completely support the findings set forth in Senate Bill S. 1917. 
No one would contest that freedom of speech ia an essential hallmark of our demo- 
cratic aocie^ and, in light of the number of outlets for electronic communications, it 
is difficult to perceive that there is any media scarcity which in any manner justi- 
fies oovemmoit control of the content of speech. Although the Supreme Court has 
upheld as applied to broadcasters both the Paimees Doctrine which is recognized in 
Section 815 ^ the Communications Act' and the "reoaonable access" requirement 
ot Section S12 of the Communications Act, the Court's decisions were based explicit- 
ly on the scarcity rationale. ■ Even if there were some validity to the scarcity ra- 
tionale as applied to broadcasting, and there is a substantial basis for questioning 
its ctBitinuiny validity,* it clearly does not ajntly to cable television. Ab a result, 
there an serious constitutional questions regarding the validity of the requirements 
of the Fairness Doctrine and Sections 312 and 315 at least if applied to cable televi- 

llie requirements of the Faimees Doctrine and Section 315 equal time obligation 
were first imposed on cable television by the FCC in 1969.* "nie FCC has recently 
commenced a rule m airing proceeding, however, to eiamine the Fairness Doctrine 
and other requirements based on Section 815 as they are applied to coble television. 
One reason for this examination is the FCC's recognition that the scarcity rationale 
is not applicable to cable television and that accordingly there is serious Question 
whether the Fairness Doctrine as applied to cable television would withstand consti- 
tutional scrutiny. * 

Although the FCC at one point apneared to interpret Section 312 to apply reason- 
aUs ac cess lequirements to cable television, there is no reported decision in which 
the FOC has dtme so, and the FCC's Cable Television Bureau in 1981 concluded that 
wUbout further iMislation or FCC rule making Section 312 or rules based on it 
could probably not ne enforced against cable aystems ' 

"-- " "■ ■ ■ ■ ' ' f basis f< 



jeas obligatio-^. , , ..^ - — 

intrunon into the First Amendment rights ot coble operators. The Supreme Court 



thooe obligations established in the Fairness Doctrine and Sections 812 
and 815 of the Communications Act are unconstitutional when impoaed upon the 
print media. In that decision, the Court held that the First Amendment precludes 
legislative attempts to establish a r^fht of access to the print media because such on 
access obligation calls for government intrusion over the exercise of editorial discre- 
tim, which conflicts with the First Amendment. Cable systems perform many of the 
editorial functions traditionally associated with newspapers. Cot^ operators origi- 
nate profrramming of their own, and they choose from a large number rf available 
services m order to offer a mix of channels which appeals to their subscribers. In 



■ Hm FCC develi^Kd the FttimeM Doctrim punuant to tb* public inl«rMt ttaiidsrd tf the 
CoauDunicstioiM Act. In 19S9 CongTMs anModad Saction 816 and recognind the FainMaa Doc- 
trine, an aetioa whkh the FCC has recently ehsracterited m "ratiQncig" the FainiMi Doctrine 
rather than ezpUritly oodiMw it "Notice of Pmpcaed Rule Haidng UT^ 
IOC 8S-180. 48 F«L Rag. »m (1983) at 1 44 & 11.64. As a neult itia neoenary ui S. 1917 both 
to repeal Saction 316 and provide dorl^ing languue in Section 826 1« ensure that the Conatitu- 
tional righta of the electronic media ore not infnnsed hy an MipaiudTe leading of the public 
inlenst standard as jurtifkation for Faimeaa Doctrine obbgationa, 

* Vhila the conatitutioDality of the "equal time" proviaiona of Sectioo S16 have not been ez- 
pUdtly u^ield by the Court, it ba» implicitlv aaeunied the validity of Uiia ttatutoiy requiieoMnt 
in Rtd Lton Bnadcmting Co. v. FCC 396 U.S. 367 (1969>, and Famun Bdue. A Com Union v. 
WWiY, Inc. 8«0 U.S. KJGdgsg). 

* For a diaciualon of the acardty rationale, we G, Shapiro, P. Kurland A J, Mercurio, "Cable- 
Spaaeh: llie Caae for First Amendment Protection," 5&-63 (1963) [beieinaiter cited as "CaMe- 

* Pint Report and Order in Docket No. 18397, 20 FCC. 2d 201 (1969). TTwee ofaligationa were 
tnnoaad on eabln nmljinia. nrinr tn the time Section 315 was first amended to explicitly include 

rule requiring certain cable qWenis to originate praoram- 
QuanUy isadndsd by the FCC, but the equal time and faii^ 
n and Older in Do^ No. 199S8, 49 f!C.C. 2d 1090 (1974). 



Ihority U> apply the Fainieas Doctrine tl 

Teleriiion and tl " " 

Change" 21 (1981 ^.. ,. 

•Notioe of Proposed Rulemaking in MM Docket No. B3-331, 48 Fad. R(«. 26472 <19S3). 
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tact both tha FOC wid ooorta hava ncoghiisd that caUe ajatama v rn trtim m aignifi- 
c«ot amount ^editorial dx^ce and diamtion.* Aa a remit, atatutca or ntlea wbidi 
^i|dy requirementa auch aa the Paimeea Doctrine or those oontained in aactima 812 
aiu 315 cannot ba oonatitulionally applied to cable talaviaion qratoma for tha aama 
reaaon that auch repUation cannot be applied to the in^ted pteaa. 

Even if the requiranenta irf the Paimeea Doctrine and Sectkma 812 and 816 an 
not flaUy imooDatitutional aa applied to caUe tdavision, the ^omnment must dem- 
uiatrate that thare ia a oompelUng intereat in app^ring tham tn thia manner. lUa ia 
true becauae a atarting point fw First Amendment analysia ia that conununieatkn 
ia i»«aumptiTely protected from government intarferaue. In First Amendment 
caaea, the Court Iwa eatabliahad a balancing teat in which the intrusion on First 
Amendmoit rights ia balanced against any governmental intereat that the regula- 
ticm is asserted to further. When the intrusion on First Amendment rights is con- 
tratimsed, such aa ia the case with Uie Faimeae Doctrine, and Sectiona 813 and 316^ 
tha government must demonstrate that the regulation ia a "predaely drawn means 
of servins a compcdUng state intneat." ■ While some argue, mistabBnto, I believe, 
that the nimees Doctnne and Sections 312 and 816 are content neutral, even "con- 
tent neutral" regulatiMi of speech can have a ajniificant effect on First Amendment 
fi-eediKns. Hie Court held in United States v. OVrien, " that in order to Justify ercn 
inddoital and content iteutral infringementa of speech the government must eatab- 
lish that ita regulation furthers an important or aubatanttal ga>vemmantal intereat 
unrelated In the suppreaaion of fne azpreaaion and that the restriction on qwedi ia 
no greater than ia eoaential to further that intereat. 

A review of tha adminiatrative and legislative application of the Fairaeaa Doctrine 
and Sectiraa 812 and 816 of the Communications Act to cable televiaion ahows that 
veiT little reaaoned dedsjonmaking has occurred to supply either the requisite cnn- 
pelung or aubstantial government intereat justifying application ot tfacae oUigationa 
to cable television." The FCC itaelf has acknowledged that it <aily "summarily" 



provide a basis for arguing that theae statutory provisions if ap^ied to cable televi- 
sion are supported ^ a aubstantial governmental intereat In ttw Federal Election 
Campaign Act tt 1971 Congreae promulgated campaign expenditure limita for all 
communications media in amendments which also apidied the equal time prwisi<ms 
of Section 816 to cable systems. The legislative history of tJieee amendments con- 
tains no diacuMon of any drcumstancea which would warrant extending the equal 



e requirement to cable television. Although the reaaonable access proviaions irf 
oection 812, which alao were enacted in the 19T1 amendments, at firat aroeared to 
aVfify to cable televiaion, tha 1974 Amendments to the Federal ESection «>inpiig« 
Act seem to have eliminated the application of Section 812 to cable. Neither in IVf 1 



3^ 



1974 was there any Consreesional discussion of the effect of or rationale for 
.lying Section 312 to caUe televiaion. Tbua, theee regulationa are unoonatitution- 
aa applied to cable simply because no justification has ever bean devalopad for 

.. a cable television of theee statutes and 
lupplied. the impact of theee requirements 
on cable systems is unconstitutionally inatnisive on the editorial discretion tt cable 
operators. In fact, the impact of these requirements is considerably more intrusive 



vuuKv. iivuuB>;ruuuH<uvu-uii T Eiiii|>uiTiii«Dt Practtcea," 69T.C.C. 2d 1^, 13SS <I9T8). ne 
Court in FOC *. UidwM Vidto Corpontioa, 440 va. 689 (1»I9) ["Midivnl Vidto a"\ mc(«iited 
the cable qrstem's editorial diseiMieD not only in tha programming it praaanta on esA -»«»™Mi, 
but also In "the total aarvice ofbring to be extended ta nibacribers." M at TOS n.lT. Hia Onirt 
■tatad that 'tclabla oparatora now (bare with broadeaiten a ligniReant amaunt «f editorial dl». 



•ioa of the editorial diacretion eierciaad By c^e opcratioaa, aee CaUtSptteh, tupm a 
80-89. 

• Con»oiiiiaUd Edmm Co. v. Public Seniiet Cojnmifion. 447 VS. 630, 640 <19S0). The court 
ha* raceatly stated that it "hai nutained conleDt.4iaaad natrietknu only in the moat e xtfa ot dt - 
naiy drcumatancaa." Belgir v. Youn» Drug Pnducit Corp.. 108 S.Ct 28TS (1983). 

'•891 U.S. 367 (1968). '«-'«■ "™« 

" Str CubltSpnch, lupra note 3. 66-70. 

" "" -■ -m Opinon and Ontor in Docket No. 19988." 68 F.CC.Zd 1104. 1105(1976). 

a Raport, tupra note 4, at 2. 
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on cable tyvtems than on broodcaating, bocauae of the multichannel capability of 
cable telension. 

If the requirementa of the Fairneea Doctrine and Section 812 and 316 ore applied 
to each separate cable channel, aa the PCX] originally contemplated when it aivUed 
the Fairneea Doctrine to cable, these requirementa would prevent cable eyatems 
from taking full advantage of their multichannel capability. Cable ayatems would be 
required to carry on each non-broadcasting channel political advertiaing and public 
intoreat programming. Thia would prevent cable operatora from meeting conauroer 
demand for eotertaiiunent and informational programming on channela which con- 
tain no advertiaementa or editorializiiig, or for other types of specialized program- 
ming. Thia requirement would alao prevent cable operators tnca offering program- 
ming for specific audience and constituenciea on distinct channela. In effect, thia re- 
quirement would impose an ideological balance on «tch cable channel which would 
prevent cable television from tailoring ita progranuning to the specific needs and 
interests of particular groups. 



interests 
Another problem with applyiiu content obligations to single cable channela 



that they would interfere with ^anneU uaed &r tranamission of textual a 
Buch aa poBsU>le future home-deliveiy of newspapers by facsimile or other means. 
Such a result aeems directly prohibited by the Court's ruling in Miami Hemld Co. v. 
Tomillo because it would impoee government content control over newspaper mate- 
rial simply becauae it ia being offered by a cable system. To eidude "electronic 
print" chumels from regulation while regulating other channels on cable systems, 
bowever, would be an arbitrary, and thus a constitutionally UQiuatified, daseifica- 
tkm. 

An unacceptable intrusion into the First Amendment righta of cable operators 
would also occur if the requirementa of the Fairness Doctrine and Sectiona 312 and 



wder to determine that a proper "balance" baa been struck, as deflned by govern- 
mental officials. Political appearancea or editoriala on one channel would luve to be 
matched on other channels and queationa of timing and channel positioning would 
be virtually inaurmountable. 

Regardlees of whether the Faimeas Doctrine and Sections 312 and 316 are applied 
to cwle systems on an individual channel or overall system basis, however, in order 
to comply with such requirements, a cable operator would have to undertake exten- 
rive monitt>ring of all non-broadcast channels and to maintain extensive logs in 
order to ensure that the system did not violate the requirementa and to be able to 
defend himself against a charge that he had violated thoae provisions.'* The need to 
eatablish monitoring and lofKing procedures would impose a atraggering ccat and 
incredible administrative dimcultiee on cable operatora because <m the niunber of 
channels available on modem cable t^stema. Whereas most broadcasters retain such 
records relating to their single broadcast channel, cable operatora would be forced to 
screen and monitor all their numerous channels, which would inevitable lead cable 
system operators to avoid topics or editorials which would run the risk of allega- 
tions that the cable system had violated the rulee. Thus, the rei^uirementa impoaed 
bw Sections 312 and 316 of the Communications Act poee the risk of a far greater 
chill on the editorial discretion of cable operatora than for other communications 
media. The reeult of this chill would inevitably be that cable operators would 
present lees controversial issue and political programming than would be the caae in 
the absence of theae restrictions, thereby limiting the availability of auch program- 
ming to the public. 

l%e unacMptabl^ high cost in terms of First Amendment freedoms which ia pre- 
aented by the application of the Faimeas Doctrine and Sections 812 and 816 to cable 
systems must be meaaured against the fact that thero is abeeluteljr no need to apply 
nich regulation to cable television. Cable operators provide diversified programming 
in reeponae to market forces and by virtue of the number of channela available for 
different views. The diversity of the entire service offering also ensures that there is 
a fair opportunity for prcoentation of different views. ' ' Cable systems can be expect' 



"attBrmdyaitfUainUnt Radio. Inc. v. /tx; 478 F.Zd 16, 32. 49-60 (DC Cir. 1972), when 
the court leferrad to the fiact that a braadcut licenne had cMabliahed no icrMiuiw or raoord 
mataiteoaDoe pragram as evidaoce that the Uranaee did not intend lo comply with the peraooai 
attack conpoBsnt ofthe FairrtMS Doctrine. 

"Cable lysUmi iterate in ■ divers* and etpandins eommunicatians marke^ilaGa from which 
eoDSunMiB can chooaa Dumeroiu altemste Kiurcei of newi — '' '-' — '-' ' 
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ed to market their ability to present different viewpointa ao that adTntiaera, politt- 
ciana and advocates of particular viewpointa can reach the moat receptiva audi- 
encea— juat aa partisan newspapers at the time of the adoption of the Firat Amend- 
ment reached eager "subacribers." All (rf theae considerations undaracore the diffti^ 
ence between a broadcast station, which must be all things to all people on one 
channel, and the cable systam, which offers divene wrvicea to different audiencea 
on numerous channels. 

In sum, government bears a heavy burden to show that any substantial govern- 
ment interest justifies the requirementa of the Farineas Doctrine and Sectiona 812 
and 816 aa an^ied to cable television. That intereat haa never been diown. Hie tra- 
ditional juatincation for impoaing such controla on the broadcast media haa been the 
scarcity ratitmale which simpiv cannot be applied to multiplechannel cable systems. 
The Paimees Doctrine and tne legislative requirementa of Sections 812 utd 315 
bring with them a heavy coat in govenmient intrusion into editorial dedaionmaking 
and chill on the editorial diacretion of cable operators. For these reasons I suKXiTt 
the Freedom of Expression Act of 1983, which repeals these requirementa and re- 
lieves cable operators and broadcasters of the need to institute expensive constitu- 
tional litigation in order to indicate their First Amendment rights. 

The Chairman. For the life of me, there ia no way you can apply 
the scarcity eirguinent to cable. It is a bootstrap argument, if it 
exists at ^1. First the cities license it, and then they Bay it ia 
scarce. Indeed, you could have five cable compEinies each with 30 
channels apiece, assuming that the m£irketplace would take care of 
them and they wemted to try to compete. But on the one hand, to 
impose a government license and say, therefore you are scarce and 
now we are going to impose doctrines on you because you are 
scarce, when we luve created the scarcity, simply carries it beyond 
any rational discuBsion in my judgment. 

Mr. Myhren? 

Mr. Myhren. Thank you. Good morning, Mr. Chairman, and 
members of the committee. 

My name is Trygve Myhren. I am chairman and CEO of Ameri- 
can Television and Communications Corp., ATC, a subsidiary of 
Time, Inc. We operate more than 125 cable systems serving over 2 
million homes. 

The issues we are discussing today, Mr. Chairman, are not only 
very important; we believe they are of extreme urgency. The faiiv 
ness and political rules are part of a much broader problem. Some- 
how we have gotten o^ the track of strong first amendment values. 
We have lost sight of the central role which free speech plays in a 
democratic society. 

Attempts to limit speech or to proscribe what a particular speak- 
er may say have become routine. Municipalities all around the 
country are attempting to trade their control over cable rights of 
way for authority to control cable operators' speech. Efforts to pre- 
vent certain types of speech are commonplace and they are well 
documented. However, I am particularly concerned about how 
often mayors and city councils tell us what progretms to put on our 
systems. 

There appears to be very little sensitivity to the overall impact 
such activity has on the free flow of information. Our resolve to 
resist first amendment restrictions is unwaivering. As you know, 
last year we funded an analysis of the constitutional rights of cable 
operators conducted by an independent group of constitutional 
scholars. The study was recently published as a book entitled 
"Cable Speech: The Case For First Amendment Protection." 
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S. 1917 iB Einother important step in this process, and would put 
us back on the track of free and open pubhc dd>at« on controver- 
sial find political issues. It also serves notice that our goal is not to 
preserve the status quo. Rather, we must reclaim the first amend- 
ment rights which have been lost. 

We appreciate your personal commitment to strengthen support 
within Congress and the public at large for a rea^irmation of fun- 
damental first amendment rights. 

Analysis of S. 1917 must b^in with a recc^^nition that cable tele- 
vision systems have grown from largely passive funnels for broad- 
cast services to full-fledged iirst amendment speakers. In addition 
to offering broadcast services, we choose from approximately 40 
cable program services which offer movies, sports, special events, 
news, religious, weather, health, minority, and public affairs pro- 
graming. 

More importantly, program origination has become a fundamen- 
tal element of the cable business. We have become electronic pub- 
lishers. Cable operators are generating programs geared to issues 
of particulfu' local interest ranging from live city council meetings 
to local theatrical and musical performances. 

Our American Viewpoint series, consisting of editorials on impor- 
tant local, national, and international issues, is now being seen 
throughout the United States on ATC systems. Cable operators 
cle£u*Iy exercise editorial functions very much like a newspaper 
editor. By their very nature, the fairness and politiceil rules re- 
strain the manner in which the media communicate. The rules 
impede discussion in the veiy areas in which the public's need to 
be fully informed is most critical. 

The media should have full rein to take the gloves off emd pursue 
these issues in a manner that will spark public concern and debate. 
Yet, surprisingly the opposite is true today. The media is forced to 
tiptoe arotmd controversial and political issues, constantly in fear 
of running afoul of Federal regulation. These concerns are not the- 
oretical; they are played out d^y in our cable systems. 

Basically there are two reasons why the rules ultimately limit 
discussion of controversial and public and political issues. 

First, the rules are very costly and administratively difficult to 
deal with. Second, they intrude very deeply into the cable opera- 
tors' ability to speak freely. The cost and administrative difficulties 
are really enormous. The precise recordkeeping, the prescreening, 
and tape retention costs are significant enough on a single broad- 
cast channel. 

As you were just discussing, the programs are increased many 
times over for ute cable operators. Even the small cable systems 
have 12 channels, and the capacity to generate 288 hours of pro- 
graming a day. Assuming that an employee could screen 8 hours of 
programing in a normal workday — an additional 36 employees 
would be necessary in a small system like this to fully comply with 
the rules. 

When you recognize that most 12-channel systems have only 15 
employees to start with, and you are going to add 36, this causes 
some difficulty. It would add almoet three-quarters of a million dol- 
lars in salaries, and a system that is turning a reasonable but not 
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excessive rate of return would all of a sudden go from the black to 
the red. 

A Rand study of the Fairness Doctrine complaint against 
KRBM-TV in Spokane, Wash., is also illuminating. Resolution of 
the case took 21 months and cost $20,000 in legal fees. More impor- 
tantly, however, a totfil of 480 man-hours of executive and supervi- 
sory time was required. One cannot shrug off the chilling effect 
such a process has. 

Ideally, the topics addressed in our American Viewpoint series 
should be selected and presented solely on the basis of our editorial 
judgment considering the concerns and interests of our subscribers. 
However, the costs of the rules force us to also consider whether 
any particular topic would trigger the Fairness Doctrine. 

The rules are so ambiguous that the type of administrative 
nightmare that I described is a very real possibility. For a cable op- 
erator, this situation very definitely affects our program choice. 

I have just a bit more to go here. Is that all right? 

The Chairman. Go ahead. 

Mr. Myhren. In addition to the cost and administrative difficul- 
ties, one should not discount the personal dynamics in assessing 
the impact of the rules. We find it abhorrent that others can con* 
trol what we say and when we say it. I think this is a natural reac- 
tion. It is very much like the reaction you or I would have if some- 
one attempted to tell us what to say. 

The reaction really is no different just because we are a compa- 
ny. As a result, we try to limit the number of instances in which 
the rules are going to apply. By doing so, we limit the number of 
instances in which external parties are permitted to tell us how we 
speetk. This reaction I believe is absolutely ingrained in the Ameri- 
can spirit. Americans do not tolerate being told what to say. 

The impact on the public debate is unfortunate. The rules inevi- 
tably limit public discussion on controversial and political issues. 
We do not see any counterbalancing rationale for the rules. In the 
broadcast context, the rules have traditionally been justified based 
on the scarcity of spectrum and the perceived need to insure diver- 
sity and balance. 

I have very serious doubts about the continued validity of tiie 
scarcity rationale on the broadcast industry. R^ardless of its valid- 
ity in the broadcast arena, however, it is absolute nonsense in the 
context of cable television. 

I think the key here in cable versus broadcast, in broadcast there 
is no continued validity to the scarcity rationale. But in cable, the 
cable operator does not even use the spectrum in delivery of service 
to subscribers. There is no significant technical limitation on the 
cable industry, and we have got 30 and 40 channel systems that are 
quite routine. 

I believe that the diversity rationale also does not hold up at all. 
You take our Sem Diego Cable System, we have 14 broadcast chan- 
nels, a religious prt^riun service, 3 movie services, 24-hour-a-day 
news service, 2 children's program services, a Spanish prc^am 
service, a sports channel, a music channel, a health channel, a fi- 
nancial news channel, a channel devoted to congr^ional activi- 
ties, a variety of public access and local program services. It is difii- 
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cult to imagine that the consumer would want or need greater di- 
versity. 

In sum, Mr. Chairman, we fully support S. 1917. 1 themk you. 

The Chairman. Thtink you, Mr. Mynren. 

[The statement follows:] 

Statbmbnto 

Vou 

I. [NTBODUCTtON 

Good morning, Mr. Chairman and members of the Committee. My name is Ti^^^ 
Myhren. I am Chairman and Chief Executive Officer of the American Television 
and Communicationa Corporation (ATC), a subeldiary of Time Incorporated. ATC 
today operates more than 126 cable systems serving over ttvo-and-a-quarter million 
homes. We provide cable service in large and amall communities in 33 states across 
the nation. 

Mr. Chairman, the issues we are discussing today are not only of extreme impor- 
tance, they are of extreme urgency, the fairness and political rules which are the 
prima^ focus of S, 1917 are significant by themselves. However, these rules are 
part of^a much broader problem. Somehow, we have gotten off the track of strong 
Firvl Amendment values. We have lost sight of the central role which free speech 
plays in a democratic society. Attempts to limit speech or to prescribe what a par- 
ticular speaker may say have become routine. Municipalities all around the country 
are attempting to trade their control over the rights-of-ww for authority to control 
cable operators' speech. Efforts to prevent certain types of speech are commonplace 
and well-documented. However, I am also particularly concerned about how often 
mayon and city councils try to tell us what services to put on the system. There 
appears to be very little sensitivity to the overall impact such activity has on the 
free flow of information. In the media generally, and the cable television industry 
particularly, the number of limits on free speech is staggering. Access obligations, 
must carry rules, adult programming restrictions and the fairness and political 
rules are only s few examples. Economic regulations, such as exorbitant franchise 
fees and detailed rate regulation, indirectly, nut no leas ominously limit our ability 
to provide maximum diversity of information. 

we appreciate your own personal commitment to strengthen support within Con- 
gress and the puDlic at large for reafHrmation of fundunental First Amendment 
rights. As you know, we are vigorously opposing speech rMtrictions at the federal, 
•tate and local level. In testimony before this Committee last year, I noted the poor 
state of the cable industiy's First Amendment status and announced that Time In- 
cor[»orated and ATC would undertake a comprehensive analysis of the constitution- 
al rights of cable operators, conducted by independent constitutional scholars. I am 
pleased to report that the study was completed late last year and published as a 
book, entitled "Cablespeech: The Case for First Amendment Protection." 

Our resolve to assert forcefully our First Amendment rights is unwavering. S. 
1917 is an important step in this process and would put us back on the track of free 
and open public debate on controversial and political issues. It also serves notice 
that our goal is not to preserve the status quo. Rather, we must reclaim the First 
Amendment rights whicn have been lost. Mr. Chairman, you should be congratulat- 
ed for the strong and consistent leadership you have demonstrated in this area. 



UKE OP THE CABLE TELEVISION INnUSTRV 

Analysis of S. 1917 must b^in with the recognition that cable television systems 
have grown from largely passive "funnels" for broadcast services to full-fledged 
First Amendment spetUcers with substantial program origination and other editorial 
f^mctions. We have Decome electronic publishers. This fundamental change impacts 
both the legal and public policy foundation of the faimees and political rules, as 
well as other content regulations. 

Since the mid-1970B, the t^le industry has undergone a m^for transformation 
from a system for retransmitting broadcast signals to communities poorly situated 
for over-the-air reception, to a national, satellite-linked telecommunications 
medium, delivering diverse video and non-video programming and information serv- 
ices. Cable oprators now bring a significant d^ree of programming diversity to 
American viewers. In addition to offering broadcast services, we choose from appro- 
cimately 40 cable prc^am services offering movies, sports, special events, news, reli- 
gious programming, weather, health, and minority programming. 
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cable operators are beginning to produce editorials. Our "American Viewpoints" 
series, consisting of editorials on important local, national and international issues, 
is now being seen throughout the U.S. on ATC systems. Though this eipresaion of 
opinion, cable operators are achieving recognition as a signiTicant local voice on 
issues of national, as well as local scope. 

Theae changes have strengthened Uie role of the cable operator as a programmer 
and editor. He decides whether and how to produce his own programming and 
choose from the wide variety of programming available from other sources. He has 
significant e<litorial control and functions very much like a newspaper editor. In 
short, the cable operator is a full First Amendment speaker entitled to the panoply 
of constitutional protections traditionally afforded the print media. 



By their very nature, content and access r^ulations restrain the manner in 
which the media communicate. Government-imposed rules which limit what a 
speaker can say or direct him to speak in a certain fashion neceeaarily circumscribe 
the speaker's ability to conduct s full and open discussion. Such rules result in trun- 
cated discussions, often summarily treating or avoiding controversial topics alto- 
gether, A lack of vigor and candor is a natural by-product of content r^ulation. 

This can happen with any content or access regulation. For example, the must 
cany requirement which forces a cable operator t« can? with tenth or eleventh 
broadcast signal may prevent him from distributing the Black Entertainment Net- 
work or the Cable Health Network. However, when the regulations an directed at 
the discussion of controversial public issues or political speech — such as the faimeos 
or equal opportunities rules— their tendency to limit frank public discusaion is par- 
ticularly troubling It is in these areas that the public's need to be fully informed is 
most critical. Consequently, it is in these areas that speech limitations shcnild be 
most discouraged and the media should have full rein to "take the gloves off" and 
pursue controversial issues in a manner that will spark public concern and dritate. 

Yet, surprisingly the opposite is true today. The media is forced to tiptoe around 
controversial and political issues, constantly on alert that its attempts to initiate 
public discussion will run afoul of federal regulations. The severe nemtive impact 
on the public's ability to remain informed on the crucial issues that Effect their ev- 
eryday lives in clear. The "fmdings" to S. 1917 state the problem very well: the reg- 
ulations "chill the editorial discretion of the media and cause self-censonhip, thei«- 
by damping the vigor and limiting the variety of public debate." 

These concerns are not theoretical; they are played out daily in the operation of 
our cable systems. Basically, there are two reasons why the rules ultimately limit 
the discussion of controvervial and political issues. First, the rules are ever^ costly 
and administratively difficult to de^ with. Second, they intrude very deeply mto the 
cable operators' ability to speak freely. 

The cost and administrative di^icutties associated with the rules can be enor- 
mous. The precise recordkeeping, prescreening and tape retention ne cenna ry to 
comply with the rules and protect oneself from complaints of noncompliance are sig- 
nificant enough on a single broadcast channel. The problems are increaaed many 
times over for cable operators. The average cable system has 12 channels and the 
capacity to generate 288 hours of programming per day. Assuming an employee 



could screen eight hours of programming in a normal work dav, an additional 86 
' yeee would be necessary to fully comply with the rules. Moat 12-channel m- 
inly have 15-20 employees to run the entire system. The salaries of the addi- 



tional employees necessary to comply with one federal rule could reach an addition- 
al $720,000 per year. That average svstem earns a reasonable, but not excessive rate 
of return. A three-quarter of a million dollar bite would very quickly move that 
return from the blade to the red. 

These figures contemplate only the costs associated with monitoring to determine 
if the rules apply. In those instances where the rules do apply, the coats to proi'"" 
and distribute programming to satisfy the obligations are significant. And, < 
arising from defense of a fairness doctrine complaint can be very severs. * ' 

study of a fairness doctrine complaint against KREM-TV in ^criune. Was _. 

is illuminating. The complaint was filed in October 1971. The TOCe lesolution. B 

ing no violation on the part of the station, was not issued until May 1978, 21 months 
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after the broadcasts in quMtion. KREM experienced legal fees of $20,000. Travel 
and other expenses added considerably to the costs. 

More important, however, was the amount of time spent by top-level station per- 
sonnel and the emotional ^rain on them. The president and vice-president of the 
station devoted e total of 80 hours; the station manager, 207 hours; and six members 
of his staff, on additional 194 hours. A total of 460-man hours of executive and su- 
pervisory time was spent on this matter. One cannot simply shrug off the chilling 
effect, conscious or subconsdous, such a process has, only on the particular broad- 
caster, but to all who are subject to the ruW. 

Idefilly, for example, topics addressed in our "American Viewpoints" series should 
be Belectod and presented solely on the basis of our editorial jujgment considers the 
concerns and intereets of our subscribers. However, the costs of the fairness and po- 
litical rules forces us to also consider whether any particular toptic will trigger a 
vague obligation to afford "adequate opportunity for the prMentation of contrasting 
viewpoints." And, this obligation would apply in 126 coble systems across the coun- 
try. Determining whether such an obligatuni arises Is tantamount to crystal ball 
gadng. Does the editorial raise a "controversial issue of public importance?" Have 



contrasting opinions been adequately exprosMd ebewh»« on the cable system? 
What constitute an adequate opportunity for contrasting viewpoints? 
There are no easy answers to these qusfltions. As a result, tne type of administra- 



tive nightmare deacribed above ii a very fmI poesibiUty. For a »nle operator this 
situation very deTinitelv offocts the program choice, andsuggssta that oroblems can 
be most easily avoided by limiting discussion of controversiolissues. 



In addition to the coit and adminiotrative difRculties, one should not discount the 
personal dynamics in nnnonmn^ the impact of the rules. ATC is a large organization. 
Yet, when it comes to exercismg an Mitorial voice, we react very peraraally. Like 
any individual, we M a company And abhorrent the notion that others can control 
what we say and when we say it lUs is a natural reaction, very much like the 
reaction you or I would have if someone attempted to tell us what to say. The reac- 
tion is no difforent because we are a company. 

As a result, we take steps to avoid applicauon of the ftimeas and political rules to 
our speech. We do not circumvent the rules in thne situations where they apply. 
But, we do try to limit the number of instances in which they apply. By doing so, we 
limit the number of inatancea in which external parties ore peiinitted to toll us bow 
to speak. This reaction is ahsolutelv ingrained m the American spirit. It is how I 
' 'n tne same situation. Americans simply do not tol- 



erate being told what to say. It is basic to our perception of ourselves as individuals. 

The impact on public debate is unfortunate, ^le rulc« trigger an inevitable nKa- 

tive reaction which limits public discussion on controversial and political issues. Be- 



Finally, the rules create additional problems for the cable industry. This is be- 
cause the rules were designed for the broadcast service. Cable is a very different 
medium. Because of their large capacity, cable operators can provide "narrowcast" 
services, devoted to verv spedaliied audiMtces. The feimess and political rules 
would severdy inhibit cable syatenis from taking advantage of this capability by re- 
quiriiu carriage ot political and public interest programming even on these spAdol- 
ised channels. Coble operators would thus be prevented from meeting the demand 
for programming tailored to the q;>ecific needs and interests t^ particwor groups. It 
is inconnuous wot the foimess ud political rules, impoaed in the name of diversi- 
ty, would work to weaken the development of norrowcost tervicee, perhaps the most 
promising and unique opportunity for substantially increasing diversity in the video 
Dusinees today. 

Similarly, cable operators' ability to offer comroercial-free services will be nega- 
tively impacted if they aro forced to cany political advertisements. A^ain, cable op- 
erators' ability to utilize their multi-channel capacity to provide services which are 
different in nature, i.e., divene, from traditional broadcast services is diminished. 



It should also be noted that because of their multi-channel capacity, cable opera- 
tors con offer political candidates access to voters at rates sidsstantiaUv below tboee 
avoiloUe in the broadcast media, lliese lower rotes will eventually help cable 



expand its presence as a political voice. Tliat wUl increase poliliccd speech generally 
and may be parUcularly significant for fledgling, under-financed condidatee. Howev- 
er, the eoual opportunities rules, by imposuig a complicated set of obli^tions, may 
induce canle operators to avoid "'I'^'ng their facilities available for political speech. 
Another Important distinction between cable and broadcast relates to the nature 
B providsd and the manner in which they are presented. For example, a 
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broadcaster nugr have a few boun a day devoted to news programming, unially 
brt^en down into hour and half-hour aeamenta. Many cable opexibm, on the other 
hand, provide a 2Utour-a-day news Mmce. The procram ia newi-oriented, but obvi- 
oualy » not praeented in the eame faeMon aa a hau-hour broadcast news program. 
Hw differatcea in jveeentatkm effect the way in which the equal ^iportumtiea pro- 
vision is aimlied. Does the total service package qualify as an exempt newsnat, 
news interview or documentary? Tlte exemrtions wero created specifically for tradi- 
tional broadcast-type news preaentatims. BroadcaBtera are neceasarily limited by 
time conetraintB. In a 24-hour eervice, however, new and innovative ways tt present- 
ing the news can, and currently are being teeted. These novel concepts may not fit 
within the ezemptiona to the equal opportunities rules. Programmera may Uierefore 
be reluctant to break from the traditional modes of news preeentation. 



lliere is simply no legal or public policy rationale for applying the fiaimeas and 
political nilee to the able television industry. The rules clearly restrict First 
Amendment freedoms hy intruding into the cable operatore' right to determine the 
content of the information deliverod over their facilities. In order for these rules to 
be constitutional, therefore, they must serve a "compelling state interest." Altbou^ 
courts have held the rules are valid in the context of ute broadcast medium, no 
court has ruled they are constitutional as applied to the cable television industry. 
Further, while the Federal Communications Commimion has applied the rules to 
cable television, it has never been comfortable doing so. In fact, the practical and 
le^ problems associated with impoeing the rules on cable operators led the Com- 
mission last year to institute a Notice of Propoaed Rulemaking which would elimi- 
nate the rulee or Nverely limit their scope in the cable television industry. 

In the broadcast oontext, the scarce nature of the spectrum and the perceived 
need to ensure diversity and balance have traditionally been the "compelling state 
interest," Diversity and balance are the public policy rationales which, it hss been 
argued, require the government to place restraints on broadcasters. Scarcity is the 

Jurisdictional "hook which allows the government to impoee Buch restraints in the 
hce of the First Amendment. 

I have very serious doubts about the continued validity of the scarcity rationale to 
justify rwulation in the broadcast industry. There are today more broadcast sta- 
tions in this country than newspapers, lie majority of Americans have access to 
more than one local broadcast station. Far fewer have access to multiple local news- 
papers. Yet newspapers ere not considered scarce. 

Regardleee of the validitv of scarcity in the broadcast arena, however, it is non- 
ssnsB in the context of coble television. Very simply, cable operators do not use the 
spectrum in delivering services to Bubscribeis. Further, there is no significant tech- 
nical limitation of any kind in the cable industry, as the courts have repeatedly rec- 
ognised. Cable is a multiple channel medium. Systems with 30 or 40 channels are 
routine and 100-channel ^sterns are now being constructed. Scarcity cannot satisfy 
the "compelling state interest" for rtsulation of the cable industrv. 

Nor can the diversity rationale meet the "compelling interest ' teet It would be 
difficult for a cable operator to avoid having a range of opinions expressed and 
fa^ics discussed on even a l2-channel system, no lees on laiger systems. Cable, 
throu^ the technology ti multi[de channels, naturally achievee balance and diver- 
siW. 

For example, ATCs San Diego cable system carries 14 broadcast channels, a reli- 

Sis program service, three movie services, a 24-hour-a-day news service, two chil- 
n'e pn«raro services, a Spanish program service, a sports channel, a music chan- 
nel, a health channel, a fmancial news channel, a channel devoted to cr" ' — ' 



activities, and a variety of public access and local program services. This range of 
programming satisfies the gimls of diversify and balance without government inter- 
vention. It is difficult to imagine that consumers could want or need greater diverai- 



Finally, in assessing the existence of diversity and balance, the whole range of 
alternatives for consumers to obtain information and entertainment services must 
be considered. There now exists a broad array of video technologies and other 
sources that provide competitive services. In addition to the diversity and balance 
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achieved on a cable system, consumers have acosas to subscription television, multi- 
point distribution service, over-tbe-air broadcasting, satellite master antenna sys- 
tems, video casaett«8 and discs, roovi« theaters, low power television, and direct 
broadcast satellites. With so otany alternative sources available to consumers, the 
public policy rationale for the fairness and political rules is destroyed. 

V. CONCLUSION 

Cable television is in itself a diverse and balanced medium. In addition, consum- 
ers can chooee from a wide variety of alternative technologies and other sources to 
obtain information and entertainment services. The goals of diversity and balance 
are achieved through the marketplace without the need for intrusive government 
regulation. The fairness and political rules simply do not make sense in this envi- 
ronment. 

More importantly, because of severe administrative, legal and program production 
costs, the rules inmtahl^ limitrather than stimulate diacuseion on important con- 
troversia) and politica] issues, llie rules are not supported by any credible iniblic 
policy rationale and clearly foil considerably short of meeting the constitutional 
standard of "compelling state interest" 

In sum, Mr. Chairman, we agree that the rules should be eliminated and ftilly 
support your effort in S. 191T to do so. 

The Chairman. Mr. Wilson, you have a pfuticularty interesting 
story. 

Mr. Wilson. Interesting and frustrating at the same time. 

Mr. Chairman, members of the committee, my name is Barr^ 
Wilson. I am vice president of operations of United Cable Televi- 
sion Corp. On behalf of United Cable Television, I wemt to thank 
you for the opportunity to appear before you today to discuss a 
matter of paramount importance to the maintenance of our free so- 
ciety, the freedom of our people to communicate with one another. 

F^vious witnesses before tnis committee have done an excellent 
job of describing and underscoring the crucial function of free ex- 
pression. It is simply the single freedom through which all other 
freedoms are preserved. Unfortunately, led by some questionable 
court decisions and well-meaning sodal engineers, the laws under 
which we in the electronic press must operate have subverted the 
pervasive and fundamental democratic character of expression. The 
technol(^y of expression became more significant than the protec- 
tion of expression. 

Mr. Chairman, your bill, S. 1917, is a courageous step toward res- 
toration of our most basic rights as Americans. United Cable Tele- 
vision and the entire cable industry applaud your efforts. 

As a cable television operator, I can tell you that the experience 
of our industry is not replete with Federal intrusions on our edito- 
rial processes to the d^ree suffered by our colleagues in broadcast- 
ing. I suspect this reflects the fact that cable has only recently 
come into its own as a bona fide alternative to print and oroadcast- 
ers as a source of news and information. 

However, as this committee found in its deliberations on S. 66, 
known as the Cable Telecommunications Act, the local reflations 
under which cable is shackled have led to even more usurpation of 
cable's freedom. They are more restrictive and repugnant than any 
intrusion sanctioned by the equal-time law and the Fairness Doc- 
trine. 

The recent experience of our cable system in East Lansing, 
Mich., is a dramatic illustration of the extent to which local regula- 
tion can be invoked as a tool of censorship. Regrettably, th^ experi- 
ence is not an abberation, but is becoming closer to the no 
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Our franchise agreement with Bast Lansing contains wording 
that calls for the city and United to mutually agree to the channels 
being carried on the system. At first glance it would appear that 
United created its own diificulties by signing a document that we 
are now claiming is violative of our rights under the Federal Con- 
stitution. Without digressing into a ft-anchising horror story, suffice 
it to say that the decision was one of accepting the wording or not 
getting the franchise renewal. 

In August of 1982, and pursuant to terms of that franchise, 
United first proposed to the city that Christian Broadcasting Net- 
work, CBN, be added to the channel lineup. Although the August 
proposed was withdrawn for reasons not associated with the sug- 
gested carriage of CBN, the East Lansing Cable Commission did re- 
quest a written description of the pn^raming carried on CBN and 
another channel United was requesting to carry. 

During the period from December 1982 to October 1983, United 
continued to receive requests to carry CBN by E^t Lansing resi- 
dents. In October, because of the sale of one and the combining of 
two other services being Cftrried on the system, there existed an op- 
portunity to add services. The services proposed were Financial 
News Network, Cable Health Network, and CBN. 

On November 14, 1983, the Cable Commission held a meeting 
during which the services United wished to add were discussed. 
After the cable commissioners had commented on the services, 
comments were heard from the floor. The commission then voted to 
deny the psickage as submitted by United and scheduled a public 
hearing for November 29. 

Of me 36 citizens who were heard from from the floor that 
evening, 23, including one of whom presented a petition with 230 
names, spoke in favor of CBN. 

After the public hearing, the commission met to entertain a 
motion on the proposal. The motion was to accept Financial News 
Network and Cable Health Network, but to object to CBN. One of 
the commissioners stated a legal question about the use of the air- 
waves were not relevant to the issue, nor was it a matter of septira- 
tion of church and state, but a matter of how best to use the last 
available channel on the system. The motion carried 4 to 1. 

I totally agree with the commissioner's statement that there did 
not exist an issue of separation of church emd state, because the 
cable television system is a private entity not an extension of the 
governmental franchising authority. 

I take exception to the statement that the legal question regard- 
ing use of the Eiirwaves is not relevant to the issue. Not only is it 
relevant, but I submit, Mr. Chairmem and members of the commit- 
tee, that it is of the utmost importance. The bill which is before 
you is important to correct the excesses and deficiencies that exist 
at the Federal level, but relief is necessary at the State and local 
level as well. 

In closing, I would like to ofi'er a quote from the Roy City, Utah, 
opinion of Judge Bruce S. Jenkins, Community TV of Utah v. Roy 
(Sty, Utah, which I believe comments very appropriately on the 
first amendment as it relates to cable TV: 
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eludes othen from taking from ub what we cannot give awwr. There are areas of 
personal freedom that are so important they are inalienable. They belong not to the 
Government but to the people. The first amendment shields us mm governmental 



Thank you. 

The Chairman. Thank you, Mr. Wilson. 

Larry? 

Senator Pressler. I have two questions. Unfortunately I have to 
appear at another conunittee, but I hope to come back because this 
is fascinating. 

I would like to ask each panel member: Would you apply your 
reasoning to DBS? Would you want to be sure that this bill would 
apply to them also? 

Mr. Shapiro. I would apply the reasoning to DBS, yes. 

Mr. Myhren. Absolutely. 

Senator Pressler. You have no problem with that? 

Mr. Wilson. No. 

Senator Pressler. You feel the scope of the bill will cover direct 
broadcasting satellite? 

Mr. WiuoN. Once you start trying to make exceptions, or treat 
somebody a little bit differently, you create a whole set of new 
problems. So I see no reason to exclude anybody. 

Senator Pressler. You have indicated that cable systems have 
plenty of available channels to accommodate different points of 
view. Does that mean that you do, or would give anyone access to a 
channel to air their particular views on an issue? Should we man- 
date access? 

Mr. Shapiro. I, of course, am not a cable operator; I am only a 
lawyer. 

Senator Pressler. Well, would you advocate this? 

Mr. Shapiro. No, I would not advocate that. I think mandatory 
access raises all of the problems of Government control of commu- 
nications that are raised ^ the provisions that are under consider- 
ation in tiie Freedom of Expression Act. It places Government in 
an umpiring role in determining who sheill get access, when, and 
how, and on what channel, and under what terms and conditions. 

In light of the multiple channel capacity of cable systems, and 
the proliferation of media expression, including not only cable but 
possibly direct broadcast satellite and direct broadcasting, and nu- 
merous other types of media, electronic media that the FCC is im- 
plementing these days, there is no compelling justification for Gov- 
ernment to step in and tell cable operators 

Senator Pressler. Not necessarily to mandate. Let us say the 
Remove Intoxicated Drivers Group, who we will hear from later, 
walks in and you have an extra channel or access to a channel. 
There are plenty of available channels to accommodate differing 
points of view. But would you envision that they would just be 
given access to a channel? What if the owner consistently said no? 

Mr. Shapiro. Well, I think it should be left to the editorial dis- 
cretion of the cable operators, just as would be the case if they 
walked into a newspaper office and asked the newspaper editor to 
provide some space in the pages of his newspaper. Many cable sys- 
tems would provide time on the channels for just this type of pro- 
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graming as part of the good citizenship that most cable operators 
try to practice in their own communities. 

But if the cable operator does not provide that group time on the 
cable si^tem, it does not disable tnat group from reaching the 
public. There are numerous other ways for that group to reach the 
public. As long as that is the case, the way I read the flrst amend- 
ment is that that is an area the Government should stay away 
from and not get into umpiring who shall have access when and 
how. 

Senator Pressler. What about an owner who just refused to do 
Euiything and consistently said I do not have to, I am not going to, 
period. 

Mr. Myhren. What would the Government do in that case with 
r^ird to a newspaper? 

Senator Pressler. Well, there are no such rules applying to 
newspapers. But my question involves cable. Let us stick with that 
because I do not advocate ai>plying this to newspapers. Your 
answer is like saying if one boy is bad, the other one snould be able 
to be bad, too. Let us stick with the cable. 

Let us say that we have a very influential cable system. They 
say, we are not going to do a thing in this area, period. The public 
be damned. 

Mr. Mymren. I think they should be treated just as the newspa- 
per, because there are absolutely no differences. I do not think it ts 
bad that someone exercises editorial judgment at a newspaper, and 
I do not think it should be bad that they do the same thmg at a 
cable system. 

Senator Pbessler. So if some m^or cable operator just decided to 
take that approach permanently, you would have no problem with 
that? 

Mr. Mthrbn. I think, first, it is highly unlikely. In a cable 
system context, there are sufficient channels available so that I 
doubt that you could find an instance in which that has ever hap- 
pened. But should it happen, there would probably be reasonable 
justification for it, just as there is in a newspaper context. 

Senator Pressler. One fmal question. What if some cable opera- 
tor in a major city should unabashedly decide he is going to sup- 
port a candidate for the Senate or Congress put him on 20 hours a 
day every day. 

The CkairiiIan. He will lose his audience. 

Senator Pressler. Let us say the cable operator himself was Tun- 
ning, and he owned the system, and he just put himself on during 
every prime time for 3 hours, just blatantly put himself on. He 
could do it with good taste, with the advice of a good consulting 
firm, b that fair to the other candidates? 

Mr. Myhren. I think, Senator, that what would happen in that 
case with, let us say, 30 or 40 channels on that cable system with 
alternative programing, all of the broadcast programing, video cas- 
settes, DBS, mfuiy other entertainment emd informational sourcee 
available, that nobody would watch him. As a matter of fact, all of 
the other media would take off after that person and damn him. 
He would doom himself to defeat by taking uiat approach. 

Senator Pressler. If he did this very blatantly. But if he did it 
subtlely, with the advice of a great public relations firm, he could 
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be very influential with who was elected to the Senate, if it was 
cable in New York or cable in South Dakota. I do not necessarily 
tMnk the other media would take off {ifter him. 

Mr. Myhren. I think the local newspapers would. 

Senator Prbssler. I think people probably would not know about 
it until after it had happened if it were done very skillfully. The 
point is that there are some dangers in this system, I think you 
would have to s^. 

Mr. Myhren. 1 do not think there are, sir. 

Mr. WiiAJN. I would just like to comment on that briefly. You 
are dealing with a hypometical situation, find we have a lot of r^- 
ulations that we live with under this form of government that we 
exist under that are created because of some hypothesis, not be- 
cause of something happening in refility. So I do not see any 
reason, because that hypothesis might exist in the real world, for a 
cable system to be treated any differently than a newspaper. 

The Chairman. I would wager this is exactly what would 
happen. Mr. Myhren put his finger on it. If this bill passes, it 
would only be a statute, and any future Congress could unfortu- 
nately reenact the present doctrines, the laws we have now. If you 
have one cable operator committing abuses, I agree with Mr. 
Myhren that direct broadcast satellite, over-the-air television, over- 
the-«ir radio, and newspapers, would collectively attack that cable 
operator for abusing the process. They would for fear that that 
kind of Bsi example would be used to reimpose the content doc- 
trines on everybody. 

Senator Pressler. Well, of course in a lot of areas there are not 
that memy alternative media. There may be just one or two and if 
this is done skillfully— it might not be a candidate: it might be an 
issue. A referendum or something of that sort. I think there are 
some dangers in some instances. 

Mr. Myhren. Senator, where that argument might best be made 
is some place where there is just a newspaper, let us say, some 
truly remote town where there is only a newspaper, and yet we do 
not apply these types of rules to a newspaper. 

Senator Pressler. I know that. But that is an argument that 
does not make much progress with me, because you are saying that 
if the other guys can do it, we can do it. Let us stick with your own 
problem. 

Mr. Myhren. You see, I do not think anybody is really doing it. I 
think it is hypothetical. 

Senator Pressler. I think it is a very weak argument to say that 
because somebody else can do it, we should be able to do it. I think 
we have to face it on the merits of what might happen. Neverthe- 
less, I think you have responded very well. 

The Chairman. Mr. Myhren, in your statement you make refer- 
ence to your pn^aming in San Diego. You said two children's 
channels? Did I read it right? 

Mr. Myhren. Yes. 

The Chairman. You have two channels that carry solely chil- 
dren's programing? 

Mr. Myhren. That is correct. 

The Chairman. What is your source of the programing? 

Mr. Myhren. Overall? 
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The Chairman. No, the children's programing. 

Mr. Myhren. It is extremely diverse. In one case, I believe it is 
Warner Communication that suppli^ Nickelodian, and in another 
case a cooperative venture among a number of companies provides 
another service. 

The Chairman. Do you know how many hours a day of chil- 
dren's programing you nave on those channels? 

Mr. Myhhbn. Well, I think Nickelodian is some 16 hours a day, 
and it varies. There are children Emd there Eire children. There are 
5-year-oldB and there are 15-year-olds, and there are programs that 
appeal specifically to each of the age groups within that. 

the Chairman. The reason I asked is because the ar^ment is 
raised over and over: There will be no children's programing if it is 
not compelled by the FCC. 

Mr. Myhren. I think that notion, wherever it came from, is abso- 
lutely inaccurate. The whole concept of cable, because it is a sub- 
scriber-supported medium, is that you must appeal to incremental 
specialty audiences. Every time you can figure out a new interest 
group, you try to come up with something that will appeal to that 
group. That adds to your subscriber base, and it is very different 
obviously than what has been said to be the broadcasting mode. 

Cable is really one of adding small incremental special interest 
audiences. Children's prt^aming is something that you would 
never run a cable system without having children's programing. 

The Chairman. You are much more like radio in that sense. You 
can exist on each channel on a narrower segment of the audience 
80 long as you understand it, tai^et it, and play to that audience. 

Mr. Myhren. That is right. And the cable operator overall, let us 
say as the overall editor here, wants to make sure that every spec- 
trum of opinion and interest is represented, because if he does that 
correctly nis overall subscribership will increase, and that of course 
provides the economic base. 

The Chairman. Mr. Shapiro, let me pose a hypothetical to you 
because you are the lawyer in this group. 

Life Publications, which is a smeill outfit in Illinois, has some 
daily newspapers £md also owns a 10-percent interest in a cable 
svstem. I talked with their manager a year ago when I discovered 
that they were putting their editorials on cable. Initially they were 
putting them on in text, but he said they were later going to do 
them in video. These would be the same exEict editorialb they run 
in their newspaper. 

I asked him what they were going to do about requests for re- 
sponse to them, or what they had done in the past. He said they 
had never had a request. I asked what they were going to do in the 
future? He said as a matter of right, we will turn it down. I said, 
on what basis? He said, the first amendment. 

Assume the FCC decides it is going to apply the content doc- 
trines to cable, the same as they ^ply to over-the-air. Assume that 
case goes to the Supreme Court. Is the Supreme Court, in essence 
going to follow Red Lion? Is the Court going to say, that cable is 
scarce in some way, and that is an editorial, and it requires a re- 



Mr. Shapiro. I do not think they will follow that line, because I 
think that the Supreme Court will take the same view of the scar- 
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city doctrine that the D.C. Circuit did in the Home Box Office case. 
The D.C. Circuit derived its position from the Supreme Court's de- 
cision in Miami Herald v. Tomillo. That decision said that econom- 
ic scarcity does not have constitutional significance. 

The scarcity of the radio frequency spectrum to the extent that it 
has existed in the past has been seen as a physical type of scarcity, 
and that is the only type of scarcity that the Court has accorded 
constitutional significance to before. If they get to scarcity in other 
contexts, it opens a Pandora's box that is very difficult to deter- 
mine where they are going to draw the line and stop. 

What if, during the time of national emergency, there was a 
shortage of newsprint? Would that give the Government the right 
to impose the Fairness Doctrine on newspapers? I do not thuik 
they are going to want to open that box. 

The Chairman. Professor Powe's argument is very valid. Every- 
thing is scEirce. There is no unending supply of anything. So under 
that theory, you could r^ulate newspapers because there is not 
enough newsprint, or there are not enough trees, or there is not 
enough of something so that everybody can print newspapers. 

Mr. SHAPnto. Scarcity is also a function of price. Licenses do not 
cost Emything, so you would naturally have more people standing 
in line trying to get them than resources which you have to pur- 
chase and whose values and costs are determined in the economic 
marketplace. 

The Chairman. I was also intrigued with the evidence presented 
by the Federal Communications Commission when their chief sci- 
entist testified earlier. There were about 1,800 transfers of broad- 
casting properties last year, but TOO were minority transfers, so 
they were not changing the majority ownership. About 1,100 were 
major changes. Ten percent of thoee were contested — about 100 
were contested, but about 1,000 were not. Th^ just went through 
routinely. Jones owned the station and now Smith owns the sta- 
tion. 

So there are 1,000 broadcast properties that changed hands with- 
out contest in 1 year. That is a reasonable market. I would wager 
you can count on two hands the number of daily newspapers that 
changed hands last year. I am not including going out of existence 
as changing hands. I mean purchases. It just does not happen. 

Mr. Shapiro. That is true. Last year before this committee there 
was extensive testimony from media brokers about the nature of 
the broadcast marketplace, and it is an active marketplace. Sta- 
tions have values. People who want to acquire broadcast facilities 
have no trouble doing so if they can find the dollars they need in 
order to do that. 

The FCC itself has faciUtated these transfers by backing out of 
programing r^ulation, at least in radio. 

ITie Chairman. You can pick up any Broadcasting magazine and 
see properties for sale, and the price range the owner is looking 
for. You probably would not find many advertisements in any pub- 
lication which read: For sale, the St. Louis PostrDispatch, lughest 
offer accepted; or, for sale, the Seattle Times, or the Settle PI. 
Those kinds of ads do not appear. 
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Mr. Shapiro. LUw other businesBeB, the prke of the facili^ needs 
to be a function of its cash flow. You take other fisutors into ac- 
count, but that is the principal one. 

The Chairman. Gentlemen, I have no other questions. Thank 
you very much. 

Next we will take Mr. James Batten, the president of Knight- 
Ridder, and Mr. Bill Small, the president of United Press. 

Go right ahead, Mr. Batten. CkxkI to see you again. 

STATEMENTS OF JAMES K. BATTEN, PRESIDENT, KNIGHT-RIDDER 
NEWSPAPER, INC, MIAMI, FLA.; AND WILLIAM J. SMALL, 
PRESIDENT, UNITED PRESS INTERNATIONAL, WASHINGTON. 

D.a 

Bdr. Batten. Thank you, Mr. Chairman. 

I appreciate the opportunity to comment about S. 1917, particu- 
larly from the point of view of a traditional print publisher with a 
strong interest m new electronic information technolt^y. 

I am Jim Batten, president of Kni^t-Ridder Newspapers. We 
are primarily a newspaper company. We also own television an.^ 
cable systems around the country, a book publishing compa";*, and 
some business information retworks. 

Senator, as you know, Knight-Ridder is one of a number of com- 
panies involved in the exploration of the commercial viability of vi- 
deotex. Last October in southern Florida, in cooperation with 
AT&T, we began to offer the Nation's first full-scale consumer-ori- 
ented videotex service called Viewtron to subscribers in the Dade, 
Broward, and P^m Beach Counties. 

Knight-Ridder represents a sort of microcosm of what is happen- 
ing within the American newspaper industry in the 1980'8. A lot of 
newspaper companies have sensed both the potential threat and 
potential ojiportunity in the whole world of electronic publishing 
and are trying to see how they can apply their traditional skills — 
honed in the newsprint-and-ink world — to some of the new entre- 
preneurial publishing activities. 

For example, four m^or newspaper-based companies, Knight- 
Ridder, Times Mirror, Dow-Jones, and Field Enterprises are set 
now, if the economics seem to make sense, to try to become video- 
tex operators on a national scale. For example, videotex affiliation 
agreements involving my company and others cover 11 percent of 
all U.S. daily newspaper circulation. 

The question that S. 1917 brings into focus for us obviously is 
this: What is the legfil and the regulatory statiis of this great new 
ferment of electronic publishing activity? What kind of first 
amendment protections are available to these new media forms? 

Ttaa committee has heard a lot recently about the rapid blurring 
of traditional lines that have divided print and video, with their 
different tradition of regulation or the lack of it. I think nowhere is 
that blurring more dramatically clear than in the systems like vi- 
deotex. 

EveiT night before I go to bed I read news stories from the next 
day's Miami Hereild on my television set, delivered there on 
demand via telephone lines from a room full of computers in 
Miami Beach. I also read stories that the Herald does not have 
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room to publish from the AP, from UPI, other wire services, plus 
stories, opinion columns and editorials fktm the New York Times 
and the Wall .street Journal, which are information providers of 
Viewtron. 

Because at the moment Viewtron is distributed exclusively by 
telephone lines, it is afforded first amendment parity witti our 
more traditional print products. But it is likely, as we go along, 
that we are going to be using cable television, as well as telephone 
lines, to distribute this product. Times Mirror in their test in Cali- 
fomia has already used Doth telephone and cable. 

If we add cetble to our now tolephone-based delivery system, what 
does that mean in resutatory terms? Does that mean that View- 
tron might suddenly find itself coverod bv the Fairness Doctrine? 
Or suppose at some point we decide to blend the telephone-based 
videotex product with a narrow-band teletext, which involves over- 
the-air broadcast arrangements? To the subscriber there would not 
be any discernible difference between a telephone-delivered video- 
tex page and a teletext page delivered over the air. Would the first 
amendment cover one and not the other? 

"Hie FCC assured us last year that teletext was not going to be 
subject to content regulation, but a future FCC obviously could feet 
difterently, and a court could feel differently. If that happened, we 
would find ourselves in a strange Alice-in-Wonderland sort of situa- 
tion. It would be like being in the book-publishing business and 
having a book where the leftrhand page was protected by the first 
amendment, and the right-hand page was subject to Government 
review— a cra^ sort of prospect. 

Senator, I certainly support the position taken earlier by the wit- 
ness from the American Newspaper Publishers Association and the 
American Society of Newspaper Editors, who think it is time to 
treat the electronic media the same — as we have historically treat- 
ed the print ^ress. But I also believe that the argumente support- 
ing this position go well beyond their impact on well-estab'ished 
electronic media. 

I think that today's sort of schizophrenic public policy now 
threatens the logical development of new information media. Those 
of us working in this field under existing law and FCC rules face a 
lot of uncertainty about what the rules of the game are going to be 
like. 

Let me just cjuickly touch on what I think are the most obvious 
argumente agamst content r^ulation in these new media forms. 
Pint and most obviously, there is not any technolc^cal scarcity. 
Iliere is no limit to the number of videotex systems that could be 
created in a given market. I^ere is no limit to the size of those 
date bases, or to the number of electronic gateways that you could 
create from one set of computers to the other. 

Second, content r«rulation has been justified in the past in the 
electronic media on the grounds that it is needed to assure diversi- 
ty of pro^aming. Electronic publishing by its very nature will offer 
a vast diversity of material. We think we have probably several 
million pages of material in the Viewtron system we are now work- 
ing on. 

Finally, in something this big and diverse there inevitably over 
time will be complainte about laimess. I Uiink the answer to that 
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is that responsible system operators, like responsible newspaper 
publishers, will try to do everything they can to make sure their 
material is fair, accurate, and open to varying points of view. 

These systems, because they are created by feillible human 
beings, inevitably from time to time will fall short of perfection. 
But tiie prospect of Government regulation to enforce fairness and 
balemce and accuretcy is obviously a chilling prospect, and one that 
could stifde the development of euI these new technologies. 

So I think there are persuasive reasons for Congress to end the 
historic policy of giving freedom to some forms of expression and 
regulating outers. The arrival of new hybrid forms of expression 
makes that change all the more warranted. 

The ChairiiUn. Thank you. 

[The statement follows:] 

9rATEiuNT or James K. Battkn, PaisiDDrT, Knioht-Ridder Newbpapkbs 

mta about S. 1917, spedficaJly 

^ r r--°' DUDIlBliei """ " "' ""' ■ '"" ■"" " 

new electranic information t«chnologiefl. 

Hy name is Jamee K. Batten. I am the president of Knight-Kdder Newspapers, a 
Miami-based public company that owns 30 daily newspapers scattered Uuxiugbout 
the United States, plus television stations, cable television systems, a variety of 
busineee-information ventures and a book publishing companv. 

As aome of you may know, Knight-Ridoer is also one of the leaders in efforts to 
emlore the commercial viability of videotex. Late last October, in a cooperative 
effort with AT&T, we began to offer the nation's first full-scale conBumer-orientad 
videotex servim, Viewtroo, to subscribers in dade, Broward end Palm Beach coun- 
ties. 

In a aense, Kni^ht'Ridder represents a sort of microcoam of broader developments 
within the American newspaper industry in the 1980s. Large numbers of newspaper 
companies, sensing both potential threat and opportunity in the fastdeveloping 
world of electronic publishing, are venturing out from their traditional newsprint- 
and-ink foundations to see S some of their skiUs and instincts are applicable to 
these new highly entrepreneurial activities. Last year the American newspaper Pub- 
lishers AfMOCiation and the Newspaper Advertising Bureau surveyed 1,786 newspa- 
per publishers in the United States and Canada. OS the 1,067 responding, 66 percent 
repcniad that they are already participating in— or seriously considering— various 
telecommunications ventures. Among them are videotex, low-power television, mul- 
tichaimel MDS, local electronic information services and text-on-coble TV ventures. 



Four major newspaper-based companies — Knight-Ridder, Times Mirror, Dow 
Jones and Field Enterprises — are positioned to become videotex operators on a 
tional scale. Videotex afTiliation agreements cover 11 percent of all U.S. daily n 



paper circulation. For example, my own company has agreements with publishers in 
12 cities (not counting our own nawnwpers) to proceed jointly with Viewtron ven- 
tures in those communities if results from our recent South Florida launch are suffi- 
ciently encouraging. Times Mirror has a number of similar agreements. 

What is the legal and rc^latory status of all this activity? To what d^ree are 
First Amendment protections available to these new media fonns? 

This committee nas heard a great deal recently about the rapid blurring of the 
traditional lines that have divided print and video, with their diver^nt positions 
vis-a-vis government oversight, or the lack of it. Nowhere is that blurring illustrated 
more dramatically than on videotex systems such as Viewtron. 

E^ry night before I go to bed I read news stories from the next day's Miami 
Herald on my television set, delivered on comniand via telephone lines fnnn a room- 
ful of computers on Miami Beach. I also read stories the Herald does not have room 
to publish — plus stories, opinion columns and editorials from Hie New York Times 
and the Wall Street Journal, which are information providers to Viewtron. 

All this news, of course, is only part of a huge data base that includes all sorta of 
reference information, educational programming, electronic games, home banking, 
merchandise-ordering, classified advertising and a long list of other material. 

So while we don't think of Viewtron as an electronic newspaper — it's a bigger and 
more diverse product than that— there is no question that embedded in tUs data 
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base is a vast amount of material that, taken together, amounts to the equivalent cS 
an electronic newspaper, 

Bacause we currently are distributing ezcluaively by phone lines, Viewtrmt is ac- 
corded PiTBt Amendment parity with our more traditional print products, from 
which much of its content is derived. 

But it is likely that before long, we will be uung cable television, as well as tele- 
phone lines, to oiatribute this product (Times Mirror, incidentally, already has done 
so in California.) If we add cable to our delivery mtem, does that mean that View- 
tron suddently would be covered by the Fairness Doctrine and the Equal Time nile? 

Or luppOM at aome point we decide to blend our telephme-boBed videotex, prod- 
uct with narrowband teletext, a deUvery system that employs ovei>the-air broadcast 
transminlon. To the Hubecriber, there would be no discemi»le difference between a 
telephone-delivered videotex page and a teletext page delivered over the air. Would 
the First Amendment cover one but not the othei? The FCC has aMured ui that 
teletext will not be sulyect to content r^ulation, but a future commission could (eel 
differently, as could a court. 

If BO, we would find ourselves in an Alice in Wonderland world. It would be like 
publishing a book where the left-hand page was protected by the First Amendment 
and the nght-hand page was aulgect to government review. Such a prospect boggles 
the mind, and, of course, makee no sense at all. 

1 support the positions token by earlier witnesses representing the American 
Newspaper Publishers Association and the American Society of Newspaper Editors. 
Hie tune has come to treat electronic media the same as we historically have treat- 



1 believe that today's schisophrenic public policy toward the distribution of news, 
information, ideas and opinion— based on contradictory traditions for print and 
broadcast — now threatens the logical development of new information media. 



of the game will be. The uncertainties of the marketplace— which are, of course, 
enormous and carry formidable economic risks — are compounded further by the un- 
certainties of public policy in this rapidly evolving field. 

Let me conclude by emphasizing the obvious arguments against content regula- 
tion d electronic publishing. 

First and most fundamentally, there is no technological scarcity involved in the 
new electronic media. There is no technological limit, for example, to the number of 
videotex systems that could be created in a given market. And there ore no techno- 
logical limits to the siie of those data bases, or to the electronic gateways that could 
be established from thoee systems to other data bases elsewhere in the country or, 
for that matter, in the world. 

Second, content regulation of electronic media had as one of its asserted justifica- 
tions the need to assure diversity of programming. But the new electronic media's 
very nature is to offer incredible diversity of materi al to its subscribers. We have 
pven up trying to count the pages now available on VIEWTRON, but they number 
m the several millions. We have strmg economic incentive to cater to the informa- 
tion appetites of large numbers of diverse audiences, including relatively small ones. 
Competition, which seems likely to be eztemely vigorous, will help assure diversity 
of content. 

Third, OB we contemplate enormous and diverse data bases now rapidly taking 
shape, I am sure that tliere will be occasional complaints about "fairness," Respon- 
sible system operators, like responsible newspeiter publishers, will strive to assure 
that the material available to their subscribers is fair and accurate and ftiltv open 
to varying points of view. Undoubtedly theee systems, like other creations of fallible 
humans, will fall short of perfection tnm time to time. But the prospect of govern- 
ment regulation to enforce fairness and balance and accuracy is a chilling prospect, 
and one that could well stifle the development of these new information technol- 
ogiee. 

There are persuasive reasons for Congress to end our historic policy of assuring 
the freedom of some forms of expression while regulating others. Ilie arrival of new, 
hybrid forms of expression makes that change allthe more urgent 

The Chairman. Mr. Small? 

Mr. Small. Mr, Chairman, the occupational hazard in your line 
of work is hearing the same arguments over and over again, and 
since I have only a modest pride of authturship, if you like I would 
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be happy to submit this for the record and leave us more time for 
discussion. 
[The statement follows:] 

Statkmbnt or William J. Shall, Pruidbnt. Untted Prbs International 

Hunk you, Mr. Chairman and m 
cominent on legislation desired t 
righta of brooddut and print joumaliata. 

1 am Will^m Small, President of the United Preas International. Prior to this po- 



■ition. 1 worked in broadcast journalism for some thirty T^btb including Mventeen 
jnan at CBS and two and a half years as President of }feC News. I then came to 
tn>I in Sqitember, 1982. Hv time at CSS News included eleven years as head <tf the 



news and other information to private homes and ofRcM. 

I know thatyou have had a wide variety of expert testimony already so 1 will try 
to be brief. The various restrictive rules— such as the Paimeas Doctrine, Equd 



iWe, and so on— which have saddled broadcasters for so many years, have always 
appeared to me to be a clear violation of the spirit and intent ix the First Amend- 
ment Broadcasting didn't exist when the fbun^nc fotbers recoonixed the vital need 



for free expression and indeed, vriUiout the Bui of Ri^ts, my could ncrt have 
f.rmed the Constitution nearly 200 years ago. But Madison and Jefferson and those 
other far-sighted pioneers of a democratic state would not hesitate to include all 
forms of a free press were they preparing a blue-print for a democratic existence in 
the 1980*3 rather than the 1780's. 

Indeed, the matter is particularly pertinent in this decade as, increasingly, the 
word is transmitted electronically across this country and the world. UPI, for exam- 
ple, is in the process of distributing all its news wires domestically by satellite trans- 
mission. M^jor newspapeis, like the nation's largest, the Wall Street Journal, the 
first national daily, USA Today, and the New York Times, now move cony acroas 
the country by satellite. Will we see an attempt some day for the Federal Communi- 
cations Commission or others in the federal establishment to extend the Fairness 
Doctrine or Equal Time to these transmissions? I'm sure that the temptations will 
be there. Even if these inhibitions on the free flow of information are limited to our 
premnt ^^rstems of broadcasting, is this proper in a complicated world where infor- 
mation dissemination is vital to public understanding and stronger than ever in in- 
fluentdng governments — including nondemocralic states I might note. 

These regulations stem from a need, ovsr half a century ago, meant to keep radio 
signals from crossing into each others channelp. Somehow, it extended into content. 
To me that ctearW violates the Firet Amendment which demanded that there be no 
"prohibition of the free exercise" or "abridging" of freedom of speech or of the 
press. 

In the landmark case of CBS v. 7%e Democralic National Committtt, the lat« Jus- 
tice William O. Douglas recognized the link between the quill pen and our sattelite 
age technology when he wrote "My conclusion is that TV and radio stand in the 
same OTotected position under the First Amendment as do newspapers and maga- 
zines. The philosophy of the First Amendment rei}Uires that result, for the tear that 
Madison and Jefferson had of government intrusion is perhaps even more relevant 
to TV and radio than it is to newspapers and other like publications." He added 
"One hard and fast principle which it announces is that government should keep its 
hands off the press. 

Increasingly newspaper publisher recognize their kinship to broadcast ioumalista 
in a period when sattelite delivery blurs the lines even more, Arthur Oche Sulz- 
berger, publisher of the New York Times, made this his central thesis when he was 
honored by Columbia University last November. In addition to using the airwaves 
to transmit copy for editions across the country, he noted that an increasing 
number of newspaper publishers are taking pioneer roles in developing both teletext 
and videotext experiments. 

The hoary old arguments for government regulation over broadcast journalism 
just do not stand up today. The scarcity of frequencies ar^ment is absurd in 
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former Secretai? of State, Dean Rusk, who had his own prcdtlenu with broadcast 
coverage, once disniiBsed tjiat cliche by noting that the North Star and gravity also 
"belons to the people". 

The libel laws give adequate protection to those who feel that they might be ma- 
ligned in any freeing of broadcaaters. The great history oT fair play ingrained in 
every important broadcast organization is further protection. Pernape the greatest 
protection lies in the good common Benee of the American people. They are (juick to 
characterize the bias they perceive in thoee who provide mformation and measure 
them accordingly, a fact that certainly will also serve to remind thoee in the mats 
media that mass audiences want to hear all sides of important irnuea. 

We will not always please our roaders and listeners — we do not now. However, 
that is not the role of a free press. In a brilliant essay in TIME after the press was 
excluded from the landings in Grsnado, the magazine's Editor-in-Chief, Heniv 
Grunwald, wrote "Certainly the press has no comer on virtue— far from it Joumal- 
ista exaggerate, misunderatand, mislead. They can be irresponsible in big ways and 
in small . , . but freedom of the press, like all freedom, has its risks. It cannot 
apply only to joumalislfl who are always responsible or positive. Such freedom is not 
treeaom at all. On balance, for all their doubts about the press, Americans have 
usually felt that it represented a pretty good bargain. The occsaionsl outrageous or 
merely irritating lapse is on acceptable price for journalism's role as witness and 
watchidoa " 

I can think of no better description of what we do or what we are— "witness and 
vratchdog." Passage of S. 1917 will make that all the more possible. 

The Chairman. You are very generoua. I do appreciate that, Bill. 
I read the statements last night, and I do have Bome questions. 

First, I would like Mr. Batten to elaborate on the chilling effect 
r^ulations will have, not on the news, but on the new technol- 
ogies. We are just on the threshold — in fact, we are not on the 
threshold, we are here — of an extraordinary burst of different 
forms of technologies and an expansion of existing technologies. So, 
I want you to comment a bit more on how the doctrines may chill 
that expansion. Not what you might distribute on them, but the 
question of whether you even want to get into them. 

Mr. Batten. Well, Senator, there are very large economic uncei^ 
tainties that surround these new systems. There are great ques- 
tions about which are going to find niches in the marketplace. So, 
if you compound that economic and marketplace uncertamtj; with 
l^al and nsulatory uncertainty, you have raised the possibility 
that a lot of companies will be much more cautious in charging 
into this field and trying to decide what works. 

It is just not clear exactly how you would — I have not thou^^t 
this through, and I am not sure I could — how you would run the 
system that View Tran is teday in a world where you were dealing 
with the Fairness Doctrine and the other related rules. 

The Chairhan. Mr. Small, let me ask you a question. You have 
had long, long experience in broadcast journalism. You are familiar 
with the argument used especiall;^ conservative groups that the 
broadcast media, particularly television, is liberal. They cite polls, 
which you probably know better than I do, about how many of 
those in broadcasting take positions on certain issues, such as how 
they have voted in the McGovem-Nixon race. The polls attempt to 
prove that certain broadcaste are unalterably left-wing, and there- 
fore we cannot leave them to their own devices because tiiey will 
id»olutely tilt the news against conservatives. 

Mr. SuALL. I am not fEuniliar with that poll, but I have seen 
many polls. There are stetistics, and statisticians, and jrou can 
make numbers look in any direction you like. If there is any bias, 
at least on the network level and eveiy local stetion of the size that 
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I know of, there is a bias toward a central position. There is a long 
history, as I say in my statement, of dedication to baletnce r^ard- 
less of what is in the statute, feeling that the integrity, and more 
important the credibility, of a news organization relies on its audi- 
ence understanding that it wants to present all sides of the issue. 

The same arguments that earlier witnesses have testified to here 
have been made by philosophers of the left. Your radicals, your lib- 
erals, say that they are shortchanged. As the man in the street 
sa^, someone must be doing something right. 

The Chairman. Indeed, that is where the opposition comes from. 
I do not want to say "radicals," but they are coming from liberals 
and conservatives at the farther ends of the spectrum. That is the 
strongest opposition. The broad center seems to support this bill. 

Now, what is it that you are doing that frightens, unjustifiably or 
justifiably, both wings? Do they think you do not give them enou{^ 
time? Do they think somehow they are not being treated fairly be- 
cause they do not get on enough? 

Mr. Small. True believers feel they never get on enough. They 
do not see enough of their arguments in print; they do not see it on 
television; they do not hear it on radio. 

The Chairman. That is fair enough. Mr. Irvine of Accuracy in 
Media testified last week. He was complaining about the Washing- 
ton Post. He said that they would not print enough of his letters or 
his comments. So, I guess you are right that it is not limited 

Mr. Small. Having been his penpal over a number of years, he 
sure writes a lot of them. 

The Chairman. Well, maybe you go on the theory that if you 
write 100, 5 ought to get printed, not unlike the theory of selung 
insurance. I guess if you contact enough people, you will sell some 
policies. 

Gentlemen, I have no more questions. As we are approaching the 
end of tiiese hearings, it is very clear that the arguments really 
boil down to just two or three arguments. Is there scarcity or not? 
Is there or is there not scarcity in cable? I think there clearly is 
not. Are you going to say that over-the-air broadcasting is scarce 
because you cannot have 900 million stations insteEtd of 9,000 sta- 
tions? 

If that is the argument, then as Professor Powe said, everything 
is scarce. Everybody cannot get into this room to hear these hear- 
ings, and if we broadcast them we will not be able to broadcast 
^lem where everybody can hear them. 

Mr. Small. I think. Senator, there is one other aspect of that. 
That is, the assumption that even if there is a limited number — 
there are 1,800 d^y newspapers, 9,000 broadcast entities, tow- 
power television will bring us hundreds more — the beginning as 
my coUeague here indicates, of new kinds of transmission of mfor- 
mation and home retrieval systems such as he has and they will be 
common perhaps in the next decade. The other area in which there 
is no scarcity is the knowledge of how to at least attempt to manip- 
ulate the media. 

We see a great sophistication on the left, on the right, in the 
center of all kinds of groups. Senator Pressler referred to a group, I 
believe it is a group of mothers that have banded together to try to 
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end drunken driving, or to minimize it, they have been extremely 
Buccessful. They have had national attention. 

How did that come to be? How did Ralph Nader come to be many 
years ago, a single man taking on General Motors? The answer is 
that many groups not only have become more sophisticated on how 
to get their stoiy told, but can find plenty of advice, lots of it free, 
on now to do it, and they are successful. 

We do not lack a diversity of viewpoints being aired or printed in 
this country. There is more of that than ever existed before in our 
history, and probably than anywhere else in the world. 

The Chaisuan. Long ago we passed the threshold of sufficient di- 
versity. You cannot digest all of the information there is. There is 
no possibility you can keep up. And it is only going to expand and 
broaden and expemd and broaden a dozen times over. 

Gentlemen, thank you very much. I appreciate your time. 

Next we will take G. Jeffrey Gillis, the director of communica- 
tions for tiie mayor's office in Milwaukee, Wis., and Ms. Susan Ko- 
kinds, representing the LaRouche campaign. 

Mr. GiUis, do you want to go ahead. 

STATEMENTS OF G. JEFFREY GILLIS, DIRECTOR OF COMMUNICA- 
TIONS, MAYOR'S OFFICE, MILWAUKEE, WIS.; AND SUSAN KO- 
KINDA, WASHINGTON REPRESENTATIVE, THE LAKOUCHE CAM- 
PAIGN 

Mr. GnuB. It seems I have the most unenviable position of being 
the first speaker opposed at these hearings, but it does not weaken 
my resolve. 

Mr. Chairman, I am G. Jeffrey Gillis, director of commuoicationB 
for the Honorable Henry W. Maier, who has served as mayor of 
Milwaukee for the last 24 years. 

My teetimonv today is opposed to those who wish unto tiiem- 
■elves the l^al right to monopolize the airwaves. We support the 
Fairness Doctrine because it alone stands in their way. 

In these times of highly sophisticated broadcast technology, it is 
fri^tening that under the guise of free speech those who own, op- 
erate and control the medium would rel^ate free speech only to 
their opinions over the public airwaves. 

Clearly, free speech and fairness in broadcasting will have no 
Bubetantive meaning if only private, vested interests are permitted 
to present one-sidea views to the public. Without the Faimees Doc- 
trine, and strong enforcement of it, how will democracy function if 
the most pervasive method of communication in the 20ui century is 
allowed to become a dictator presenting onesided views? 

Even now, without the repeal of the Fairness Doctrine, one shud- 
ders to think of what is happening in the broadcast medium, par- 
ticularly after the major's recent experience. In recent years, the 
FCC has acted more like defense counsel for broadcasters than de- 
fenders of the public interest. By its virtual abandonment of tiie 
Fairness Doctrine, the FCC has in fact become the fox guarding the 
geese. 

The facts I will present constitute a horror story, but they are 
only a prelude to what can be expected if Congress repeals the 
Faimees Doctrine. 
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The case history involves Mayor Henry W. Maier and WTMJ. 
Inc. WTMJ is the broadcast arm of the Milwaakee Journal Corp.. 

which also publishes Milwaukee's only two daily newspapers. 
WTMJ is licensed to operate three broadcast facilities— WTMJ TV. 
WTMJ Radio and WKTI-FM. In substance, the Milwaukee Journal 
Corp. controls a mfyor portion of the public airwaves and a lot of 
ink. As an article in the October 1981 Washington Journalism 
Review pointed out, the Journal Corp. enjoys a virtual media nio> 
nopoly in our city. 

In the spring of 1981, WTMJ broadcast, on each of its three fa- 
cilities, 15 editorial attacks involving the mayor, his ftdministration 
and the city. These attacks charged mismanagement of the city's 
garbage collection system and allied deals with ofEicials of the 
police, firefighter, and sanitation unions. 

The editorials were broadcast on 105 separate occasions — let me 
repeat that— 105 separate occasions, spanning 26 days in a 3-month 
period. They were petulant, aixusatory and damaging. 

No real effort was made by WTMJ to present or actively seek out 
contrasting viewpoints as the doctrine requires. In fact, when the 
president of the Sanitation Union tried to purchase time to answer 
charges find give the public another view, WTMJ denied his re- 
quest During the same period, WTMJ ignored complaints by the 
mayor's ofTice that the editorials misrepresented the facts and were 
grossW unfair. 

Following FCC procedures, the mayor attempted to conciliate the 
matter. He asked for time to respond. His appeal to WTMJ man- 
agement was ignored. 

It was obvious that WTMJ ofFicials were banking on the FCC to 
act as their advocate, rather than conciliating under the doctrine. 
It is no wonder, because at that very time the FCC's Chairman was 
publicly advocating repeal of the doctrine and FCC staff was oper- 
ating as though it had been repealed. At every step of the way, the 
FCC staff has, at taxpayers' expense, served as an advocate for 
WTMJ, a private vested interest. 

We urge ^ou not only to retain the Fairness Doctrine, but to 
strengthen it. Otherwise, what is to prevent multimillion-dollar 
media monopolies, like the Journal Corp., from completely control- 
ling what the public reads, sees, and hears? 

Last week Ed Hinshaw, manager of public affairs for WTMJ-TV. 
testified that it was costly to his station and the taxpayers to deal 
with a fairness doctrine complaint filed by the mayor. WTMJ com- 
plained that legal fees to fight the mayor b case cost them $17,000. 
l^ere would certainly have been no cost to them if they would 
have seen to it that an opposing voice to the editorials, which ran 
105 times, weis heard. 

It is obvious that a broadcaster, whose parent corporation re- 
ceives more income than the city of Milwaukee collects from its 
main source of revenue, the property tax, and whose net profit 
runs well into the millions, certainly finds it no hardship to spend 
$17,000 on an attempt to obtain unbridled license to attack witnout 
restraint. 

The facts of this case point to a pressing need for a congressional 
mandate to the FCC. 
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In his research, our attorney could not find this manner of abuse 
of the fairness doctrine anywhere in the reported annals of the 
PCC. 

I would like to thank the chairman and members of the commil> 
tee. Fur^er, we appreciate the opportunity to present the mayor's 
essential case against WTMJ, something the Milwaukee public has 
never had an opportunity to hear, see, or read from the source sta- 
tions or its related press. 

[The following information was subsequently received for the 
record:] 

The following is of Ed Hinshaw, manager of Public AfTaire, WTMJ, Inc., in re- 
nxrase to the remarks made to the Senate Commerce Committee by G, Jtffivy 
Gillis, IMrector of Communications for Milwaukee Mayor Heniy Maier. We aubmit 
this information only to keep the record accurate. 

An examination of the record will demonstrate that the Mayor never baa asked 
ua for response time. His first communication in this diaput«, addressed to Michael 
McCormicR, President of WTMJ, Inc., simply informed us of the Mayor's intent to 
file a complaint with the Federal Communicationa Commission. The letter did not 
aok for an opportunity to respond to our editorials. The first indication of the 
Mayor's desire was contained in his complaint to the FOC, in which the Mayor 
asked for a thirty minute, unedited, response at a time of his choosing. Such a re- 
quest has not been made directlv to us. As the FCC found at all complete stages of 
this dispute, we used several techniques to alert him of his opportuni^ to do replies 
to our editmials, which customarily are aired in the same time and place as our 
editorials. In fact, we broadcast two editorials offering the Mayor the opportunity to 
respond "in this time and place," We continue to invite responses to our editorials 
in the same time and format used by us. The record of this case contains clear dem- 
onstrations that the Mayor was alert to his opportunities, but chose not to use them. 

The Chairman. Thank you, sir. 

Ms. Kokinda, are you still around here, Susan? I have seen you 
in the hallways. 

Ms. Kokinda. I am. 

The Chairman. You used to interview me all the time, and then 
you disappeared. 

Ms. Kokinda. This is a more efficient way. 

I am glad to be here representing the LaRouche campaign. We 
feel that the enactment of the l^islation S. 1917 has mt^or and 
dangerous implications for ^e political process in the United 
States. It has to be said that the major east coetst networks are 
both monopolistic in terms of their Impact on the political process 
in the United States, the national poUtical process, and have an 
identifiable political bias. 

I think the American population's reaction to the media's han- 
dling of the recent Grenada situation is only the freshest example 
of the fact that moat Americiins feel the mtgor networks are biased 
in their political orientation. I think Uie experience our campaign 
has had and our previous campaigns have had with the nuyor net- 
work media bears that out. 

The LaRouche campaign is certainly controversial. It is certainly 
a maverick campaign. Mr. LaRouche is running aa a Democratic 
candidate against the wishes of the Democratic National Commit- 
tee, There is no question about that. However, I think it is fetir to 
say that he has a significant and growing political haae in the 
United States. 

He achieved the threshold for Federal matching funds before two 
of the other so-called media sanctified m^jor Democratic candi- 
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dates. He is running on a base with 2,000 local candidates around 
the country who are running on his political platform, and are run- 
ning to bring his ideas to their fellow citizens. One of the major 
reasons these people are running is precisely because they feel 
these ideas are not being put forward in the mm'or national media. 

Mr. LaRouche was put on the betllot in the State of California 
last week b^ the Secretary of State as the ninth Democratic candi- 
date, she cited significant support In the State of California, and 
cited a serious nationeil CEunptugn as evidence of the growth of his 
political support in the United States. This is newsworthy. What 
has been the nuyor media coverage of Mr. LaRouche? Two net- 
works have chosen to black him out completely. The third network, 
NBC, on January 30 aired a 5-minute edited news broadcast, 
which was an editorial slander of Mr. LaRouche. 

One of the key aspects of the LEiRouche campaign has been our 
ability to purchase from the networks, under the existing broadcast 
regulatory scheme, two half-hours of television time to put forward 
his ideas to the American population. The first was on me need for 
a national defense mobilization in which he cited in detail the 
growing Soviet threat and growing aggressiveness. 

I mi^ht say that that broadcast speu'ked a tremendous response 
from viewers. At the end of the broadcast Mr. LaRouche called on 
people to call the White House and tell them they supported a na- 
tiomd defense mobilization, llie White House comment line was 
busy for 3 hours following that, and calls were still goii^ in several 
days later, according to the operators at the White House. 

He aired a second broadcast last Saturday on the need for an in- 
ternational fm£uicial reorganization and warned of the danger of 
an international debt crisis collapsing the paper-thin recovery in 
the United States. A similar response from Americans was found. 

The overwhelming response we get from people when he goes on 
television is, where has this man been? Why have I heard nothing 
about this man find his ideas? 

A more intriguing response comes from many of our foreign 
friends here in Washington, who say: 1 thought this was a democra- 
cy. Why could he go on television for a half-hour, lay out what he 
laid out, then not have not one whit of covercige except for a snide 
article in the New York Times the next morning retelling old slan- 
ders? I think we have a clear political bias in this situation. 

1 want to focus for a moment on the NBC situation and on the 
hatchet job they did on the evening of January 30. We will be pur- 
suing the role NBC has been playing through the courts. In tact, 
Mr. LaRouche has challenged Thornton Bradshaw of NBC to 
debate, charging that he is using NBC and NBC News as a political 
outlet, and if he is willing to do so we would be perfectly happy to 
debate him. 

NBC in its editorial slander on January 30 used only the reports 
of two reporters whose previous journalistic activity had been writ- 
ing for High Times Magazine. High Times, of course, is the maga- 
zine of the dope lobby, llie charge that we are violently tinti-Semit- 
ic and cult-ridden came from these two gentlemen, with no oppos- 
ing opinion and no effort to put forwcutfany kind of counterargu- 
ment or any expleination for the growth of Mr. LaRouche's support 
in the United States. 
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We have also circulated a 1 million run leaflet in the United 
States on NBC, which I would like to submit for the record. 

In cloeing, I would like to say that there is no question that the 
major — the three m^or networks exercise enormous influence over 
the political process. I think the case of our campaign indicates 
clear political bias, and the passage of S. 1917 would be a clear dis- 
service to the Nation. 

[The statement follows:] 

Statement op Susan J. Kokinda 

The propoeed law, S.1917, euphemistically called the "Freedom of Ezpreaaion Act 
of 1983 , is a diaeervice to this nation's political process. While the bill is cloaked in 
the mantle of free speech, the deregulation of the electronic media would actually 
impair the First Amendment rights of the general public as well as various candi- 
dates for public ofTice. In fact, the minimal r^ulatory scheme of Section 315 in par- 
ticular needs further strengthening from the Congress and the Federal Communica- 
tions Commission. 

As the United States Supreme Court recognized in the seminal First Amendment 
case of Red Lion v. F.C.C., "[i]t is the right of the viewers and listeners, not the 
right of the broadcasters, which is paramount" and "[i]t is the purpose of the First 
Amendment to preserve an uninhibited marketplace of ideas in which truth will ul- 
timately prevail, rather than to countenance monopolization of that market, wheth- 
er by the Government itself or a private licensee." The Court rect^nized the reality 
that the mcgor networks monopolize and control the public airwaves to such an 
extent that minimal rights of access must be upheld in order to preserve the First 
Amendment rights of the general public. 

Section 2 of the bill urges Congress to fmd "There no longer is a scarcity of out- 
lets for electronic communications." This propoeed f:nding of "no scarcity" is a 
myth cultivated by broadcasters and is, unfortunately, subscribed to by the present 
Chairman of the Federal Communications Commission. While the cable television 
industry has grown over the past several years, it is clear the New York-based 
mtyor networks retain their monopolistic dominance over the industry and will con- 
tinue to do so for many years to come. 

The control exerted by the Manhattan-based m^or networks can and does lead to 
the actual suppresaioR of important political and social viewpoints which are not 
approved of by the network hierarchy, and the East Coast fmancial interests they 
represent. S.191T basically proposes to do away with any right which the proponents 
of such viewpoints might use to gain a minimal access to the public airwaves. The 
deregulation of broadcasting is decidedly not "the most effective protection for the 
right of the public to receive suitable access to a variety of ideas and experiences" 
as the case of L^don H. LaRouche, Jr., a 1984 candidate for the Democratic presi- 
dential nomination amply demonstrates. 

Lyndon H. LaRouche is an internationally known economist and politician who is 
probably the most controversial figure on the American political scene. Even his po- 
litical enemies grudgingly reci^nize the significance of LaRouche's political con- 
stituency as attested to by Peter Spiro in the February 6, 1984 edition of the New 
Republic. While the Spiro piece is a collection of shopworn libels, the author does 
concede the political power of LaRouche's political machine: 

"During his last two Presidential candidacies, LaRouche bought several half-hours 
of prime-time network television; he started off this campaign with a $210,000 Sat- 
urday night slot on CBS on January 21. As his political arm, the National Demo- 
cratic Polii^ Committee ran over five hundred candidates for municipal and state 
offices in 1983. It has captured seats on several local Democratic committees, and 
has polled as much as 30 percent in Democratic Congressional primaries. On more 
than seventy-five occasions, representatives from LaRouche's various affiliate orga- 
nizations have testified before Congressional committees on subjects as varied as the 
Panama Canal treaties, the Global 200 report, the defense budget, and the confirma- 
tion of such officials as Cyrus Vance and Andrew Young (against), and James Watt 
and Anne Gorsuch (in favor)." 

In short, Mr. LaRouche is a political leader with a significant base of financial 
and electoral support. He has be«>me extremely popular and well-received on radio 
talk shows throughout the heartland of America. 

Desiiite the obvious newsworthiness of Mr. LaRouche's policies and his political 
campaign, two of the three m^or television networks have deliberately and totally 
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blacked out his campaign from their nvwacuta. The third network, NBC, hu cboaen 
to produce at least two defamatoiv broadcast* about Mr. LaBouche's political activi- 
ties and presidential campcugn. Ai oppooed to the broadcasting Fkntaqrland «nvi- 
■ioned by S. 1917, a case study of the NBC situation reveals bow politicallybiaaed 
network television really functions and why the present laws are minimally neoes- 
•ary. 

In October, 1983, Mr, I^Rouche'a presidential campaign staff was alerted to a 
plan by NBC's Firat Camera newsmsgazine to produce a program attacking the 
uBouche presidential bid. The staff contacted NBC, and confinned that such a pro- 
gram was mdeed planned. The First Camera production team asked for cooperattoo 
m preparing the program, ffince a previous uRouche interview with NBC bad bem 
totally choMwd to bits for purpoaee of distortion on a previous broadcast, Mr. La- 
Rouche and his staff sought certain guarantees of fainoees (ixmi the nist Camera 
producer, Pat I^nch. 

Hs. I^mch would not accede to anv guarantees of faimcaa, except to pledge her 
journalistic integri^ as a promise of even-handed treatment. Hs. I^nch inionned 
the Laltouche staff that her program would be a fair preaentation of Mr. La- 
Rouche's candidacy and political activity. In this regard, she anertedly distin- 
guished herself from her NBC cohort, Brian Roes, who was working on a piece about 
LaRouche fbr NBC NightW Newt. Ms Lynch referred to the projective Boas [riece 
as a "political hatchet job." 

However, tt aoon beoune dear that no substantive presentation of Mr. LaBoucbe's 
poUdea or campaign would be permitted on First Camera. Mr. LaRouche tberefbre 
declined to grant ute proposed interview and once that dednon was made and com- 
municated to NBC, the real purpose of the First Camera program was rwidly un- 
veiled. Both Lynch and Boas traveled cKtensivdy in this country and Europe to 
hvass Lartniche supporters. Millions of dollars was spent to obtain defamatory ma- 
terial on LaBoucbe and his supporters, much of which was obtained from notorioas- 
ly unreliable and discredited sources. The First Camera team finally admitted that 
I^mcb and Boss were working in tandem, that Ross's proKram, which appeared on 
the Januai; 30 NBC Nightly News, was a mere "teaser for the tohe^ired First 
Camera prssentation, and that the actual punxiae of the program was to destroy 
LaRouche's presidential campaign. To this eiu^ the "fair" and "independent" pro- 
ducers and reporters at NBC have admitted their collaboration with the FBI, New 
York District Attorney Bobert Morgentbau, and James Jesus Angleton, fbrinerly 
with the CIA, in producing the political attack on the lABouche campaign. 

Further investigation by the lABouche staff discovered that L^ch, Roes, and 
others were also using material from subversive drug lobby sources tike Dennis 
King and Chip Berlet King and Berlet are affiliated with the National lawyers 
Guild, an orgwoization whose loyalty to the United States is certainly questionaUe, 
and High IlnMS Magazine, one of the leading proponents of the legalizaUon of dmss 
in this country. The infbrmation which King and Berlet peddled to NBC bas alrea^ 
been declared libekiue by various European courts of competent Jurisdiction. NBC is 
fully aware of the libelous nature of the King and Berlet ^'information" and is fully 
aware of their drug lobby pedigreee, but as of this moment still intends to proceed 
anyway with its Firat Camera broadcast. 

Mr. LaRouche is quite knowledgeable about his legal rights and knows a libel suit 
against NBC is an appropriate legal vehicle to rectiqi any damage done to his repu- 
tation. He fully intends to pureue this remedy. But political campaigns are short- 
lived phenomena and libel suits, even succee^iil ones, usually take years of court- 
room battles. For the candidate, a libel suit is no remedy for immediate damage 
done to his campeign- 

Under the preaent regulatory scheme, however, a candidate has certain opportu- 
nides to set the record straight through various foimess doctrine complaints and t^ 
reasonable access guaranteee. The preaent Federal Communications Act statutory 
and regulatonr provisions protect, to soma extent, the intMrity of the election proc- 
ess agunst poliUcaUy-biased network manipulation. The ultimate benefldary, as en- 
virioned by previous Congreesss and the U.S. Suprome Court, is the average dtiien 
who is provided with information from all sides of a political controversy. 

S. 1917 is a bill baaed upon a political fantasy. The major networks do not evalu- 
ate their newscasts and mterview shows acccnding to some abstract standard of 
"newsworthincaa". Their criteria are political, not journalistic, as the case study of 
I^ndon LaRouche demonstrates. The aponsors of this bill should wake up to the re- 
aUtiee of American journalistic and politi<»l life, "nie First Amendment rights and 
interests of all concerned are better protected by the preeent system than the pro- 
posed deregulation nostrums of S. 1917. 
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The Chairman. Do you think there is a conspiracy amongst 
them? 

Ms. KoKiNDA. I think they have very clear political bias. 

The Chaisman. They all have the same biases? 

Ms. KoKiNDA. I thmk they certainly agree with one thing in 
common: They do not like our policies and they do not like our 
viewpoints. 

The Chairman. Do you have the same problem with local sta- 
tions, too? 

Ms. KoKiNDA. To a much less degree, although there is a similar 
problem. 

1 would like to make one point in terms of the print media. We 
have similar problems with the print media on the national level. 
The New York Times, the Washington Post have seldom said any- 
thing which I would consider objective about our organization. 
However, we have the possibility and we do run a very successful 
print media capabUity of our own. We have several mageizines. We 
have a newspaper, and we have a growing reetdership of that. 

We have access. We have the ability to do sometmng about that. 
We do not have the ability to counter ABC, NBC, and CBS, and I 
do not think anybody does. That is why I think r^ulation is abso- 
lutely necessary. 

The Chairman. I am curious. You have different print outlets, 
which normally, for equivalency, cost more than broadcast outlets. 
Why have you not bought any radio or television stations? 

Ms. KoKiNDA. On the financial basis, that is not necessarily the 
case. In terms of our own financial situation, our ability to produce 
this print media is based on very dedicated staff commitment at, I 
would probably submit, very low sttlaries. It is not quite compara- 
ble to uie ability to purchase a radio or television outlet. 

The Chairman. Let me read you a statement that Ford Rowan 
made last week about the Fairness Doctrine and the political 
broadcast rules: 



□ewB, and taken together Congreaa has fashioned the equal time, fairneBB, reasona- 
ble accMB and lowest unit charKe provisions to protect the Members of CongreM 
thenuelves. ' 

De you think that is true or not? 

Ms. Kokinda. I do not think it is true from the standpoint of nec- 
essarily protecting members of Congress or incumbent politicians. I 
do not think that is the problem. I think the problem is a particu- 
larpolitical bias in the media, which is manifest no matter 

The Chairman. Do you find the same to be true, to a lesser 
d^ree, with local broadcasters? Do you find it true with newspa- 
per? 

Ms. Kokinda. To a lesser degree I think that is also the case. The 
nuyor thing that needs to be addressed at this point is the impact 
of the mtaoT network media on the political process. I think that is 
inescapable. 

The Chairman. What about the impact of local radio or televi- 
sion on the political process? 

Ms. Kokinda. It has an impact. Using us as a case study, we 
have over the recent immediate period, have had much greater 
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access to IocbI radio, to a lesser d^ree television, but certain access 
to the television stations. 

One of the reasons, aa I say, we are running the dtixen candidate 
movement around the country is to take advantfige of the fact that 
there still is much more access on that level. 

He Chairbian. Mr. Gillis, how long has Mr. Maier been mayor? 

Mr. GiLLis. Twenty-four years. 

The Chairman. Despite the opposition of this media oligopoly he 
has survived 24 years? 

Mr. GtLUS. That is correct. 

Ilie Chairman. How? 

Mr. Gillis. Basically, by communicating with the people, person- 
ally communicating with the people, speaking engagements and so 
forth throughout the community. Also, I might add that the mayor 
has, in terms of policies, done a great deal for the city of Milwau- 
kee, something which you can see just b^ walking down the streets. 

llie CHAiRiitAN. Do all the other television stations treat him the 
same way? 

Mr. Gillis. No. I think it is important to point out, Senator, that 
in 23 years the mayor has never meide a request similar to this to a 
particular station for a time to respond. 

The Chairman. How many television stations are there in Mil- 
waukee? 

Mr. Gilus. You have the three network affiliates, ABC, CBS, and 
NBC. You have Select TV, of course. And then you have the Metro- 
media channel and then public television. 

The Chairman. And you have a religious station and a minority 
language station? 

Mr. Gillis. That is recently. Then you have got Channel 55 out 
of Chicago, which also reaches Milwaukee in terms of minority lan- 
guage prc^Euning. 

The Chairman. You have about 30 radio stations on the rate 
card ofyour market? 

Mr. Gillis. That is right. 

The Chairman. How do they treat the mayor? Fairly? 

Mr. Gillis. I think what you have to luiderstand to answer that 
question is to put it in the context of the corporation structure in 
Milwaukee. What you have is the Milwaukee Journal Corp., which 
controls a great many news outlets. 

We listened to some people testify earlier that so many of the 
radio stations rip and read the news. I think that is the case in 
Milwaukee. I think a great number of the radio stations there take 
what they read over the air right out of the newspapers in the 
morning or the afternoon. 

In terms of overall fairness in treatment, I would say that by the 
other stations, the other electronic media, the mayor is treated rel- 
atively fairly. Even in the news department of WTMJ, the mayor 
has been in recent ^ears, in the last 1 or 2 years, treated fairly. 

What we are dealing with here is a case in point, an example of 
what a broadcaster can do to a ^litical official, such as yourself or 
any other little political official which may reside in any city 
throughout the United States. That is, day after day, hit, hit, hit, 
without the broadcaster offering amr opportunity for a contrasting 
view to be aired for those viewers of that particular station. 
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Clearly, there are other TV stations and they may have other 
views. But when you have such a pervasive — I will define that 
word if anybody wants me to define it — a pervasive influence, as 
the Milwaukee Journal Corp. has, I think it is quite difficult to be 
able to combat that on a day-to^y basis. 

The Chairman. How many daily newspapers does Milwaukee 
have? 

Mx. GiLLis. Two. 

The Chairman. They are owned by the same outfit? 

Mr. GiLLis. That is correct. 

The Chairman. Should they be subject to the same reply doc- 
trine as television is if they are hitting the mayor day after day in 
print editorials? 

Mr. GiLLis. I think what we are talking about here is somewhat 
different. I will not address the scarcity issue. I understand it has 
been addressed at great length. 

Newspapers are privately owned. I believe that broadcasters are 
trustees of the public airwaves. I think that there is no inhibition 
at all for a broadcaster to initiate a controversy or for a broadcast- 
er to want to develop an issue in any way, shape or form. The FCC 
will not enforce the Fairness Doctrine anyway. It is just a gentle 
reminder that it exists. They can come on the air, they can hit on a 
controversial issue. Tha.t is not the question. 

The question is what responsibility do broadcasters have in keep- 
ing the public informed of the other side of the issue? In this par- 
ticular instance, they ijgnored the complaints of the mayor's office, 
they refused to sell time to local sanitation union omcials who 
were being more or less attacked, and we got absolutely nowhere 
with them. That is why the Fairness Doctrine is needed. 

The Chairman. Question: Should the same standards apply to 
cable that apply to over the air broadcasting. Cable is not a scarce 
commodity. You can have as many cables as you want. 

Mr. GiLus. We do not have a cable system at the present time. I 
do not wish really to go into the reasons why, but we all know that 
Wamer-Amez h^ had some problems. 

The Chairman. Has the city council granted a franchise yet? 

Mr. GiLLis. Yes, sir, they have and we have public access provi- 
sions. And I think the public access provisions are wcuranted. You 
get into the same bag you do with other broadcasters. I mean, do 
you want to leave the decision of whether or not the public is in- 
formed up to a broadcaster or would you like to have a gentle re- 
minder of the Fairness Doctrine there to hopefully persuade them, 
if you will, to present both sides of the stoiy? 

We are not even talking about a balance of 50-50. We are just 
talking about getting an opposing view heard, an alternative view. 

The Chairman. But you are espousing the theory that all radio 
and television stetions ought to have that obligation. You will not 
be satisfied to have diversity among them. Every one of them has 
to have divers programing. 

Mr. GiLLis. I thmk that is correct, because I think all the various 
electronic media outlets have their own viewership, depending on 
what they run before the 6 o'clock news and what they run after it, 
and it is pretty well solid. 



ib. Google 



196 

What we are talking about is a unique situation in our particular 
environment. I think that is why Mayor Maier weinted me to come 
and testify. We are not talking about diversity of opinions. We are 
talking about a corporate structure which controls a sizable 
number of the communications media. I understand that in 1981 
the Journal Corp. applied for a low level television license in Mil- 
waukee, where they already have a facility. 

Clearly, it is very difficult to be able to function, not that they 
are biased against the mayor on a day-to-day basis, but if they pick 
up the party line, if you will, it is almost impossible to deal with. 

The Chairman. I take my hat off to the mayor. Against this com- 
bine he has been successful for 24 years. He must be an extraordi- 
nary man and he must somehow be reaching the public around the 
news media. Give him my best. 

Mr. GiLUS. 1 certainly will. Senator. 

The Chairman. Thank you for coming. 

Susan, thank you. 

Ms. KoKiNDA. Thank you. 

The Chairman. Now we will take Mr. Larry Gold, representii^ 
the AFL-CIO, and Ms. Doris Aiken. 

STATEMENTS OF: LAURENCE GOLD, SPECIAL COUNSEL, AMERI- 
CAN FEDERATION OF LABOR AND CONGRESS OF INDUSTRUL 
ORGANIZATIONS: AND DORIS AIKEN, PRESIDENT, RID-USA, 
INC. 

Mr. Gold. The AFL-CIO opposes enactment of S. 1917 for the 
reasons stated in its prepared statement. 

The Chairman, That statement will be put in the record, as will 
all of the others. I might say to the audience that I have worked 
with Larry before. He is one of the best lawyers I have run across 
in this field, in Washington or around the country. 

Is it your contention that the media tilts to the right, or tilts con- 
servative, when it airs issues involving strikes or workers' rights? 

Mr. Gold. I do not think right emd left are as much help in this 
area as in others. People who own the media are employers. They 
do not forget that status, by and lai^e, in presenting labor disputes. 
And it is not a realistic option for unions to become station owners 
and employers, too. So there is a different bias at work here, and it 
is one that runs throughout the society. The Washington Post is 
considered liberal. Do not tell that to the printers union. 

The Chairman. I remember that situation. 

But the reason I asked that question is because many of my very 
conservative friends are convinced the newspapers are anti-busi- 
ness. Yet, you are saying that on business issues, at least so far as 
they involve unions, the newspapers tilt toward the business side. 
Somehow the papers seem to be making everyone unhappy. Every- 
one thinks they are unfair. 

Mr, Gold. I think that is true, and I think it is one of the diffi- 
culties in sorting out this area. I was listening to the testimony just 
before mine and I was thinking of this point in listening to the wit- 
ness for Lyndon LaRouche. I am really not comfortable in putting 
the argument over the fairness doctrine on whether or not the 
press is biased. The broadcast media, like every other Eispect of so- 
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ciety, is run by human beings who are fallible, and a syBtem of 
checks and balances that recognizes that, just as we have reo^- 
nized it in setting up our governmental structure, makes a lot of 
sense. 

The only argument I see of any substance on the other side is an 
argument concerning self-censorship. It seems to us that that argu- 
ment just is one which does not prove out. For somebody who has 
the right to use this valuable resource, which you can only use 
with a governmental license, to complain that one of the costs is 
foregoing certain profits by giving someone else a chance to speak 
seems to me to be a rather craven rwponse. 

The Chaibman. I might say, Leury, that profitability is not an 
issue I have heard about very often, even from opponents or this 
l^islation. I have not heetrd many people say that the reason to 
|Eet rid of the Fairness Doctrine is so that a station can maximize 
its profits. I find that it us more of an editorial issue should broad- 
cast be fdlowed to be like print? But I do not think that profits per 
se are much of a factor. 

Mr. Gold. My point is, Senator, there are two different ai|^- 
ments concerning self-censorship by licensees faced with the fetir- 
ness doctrine. One would be a question of ego: "I do not have to do 
that, I do not want to have someone else tell me what I have to 



tay. 
The 



he second is that, it is either impossible to carry on this busi- 

iB, or carry it on in an orderly way, if I have to permit people to 
reply. We find both of those arguments to be unsatisfactory where 
the end sought is giving a licensee an unbridled discretion. 

I wish to take up as well the point you reused with one of the last 
panelists; ntunely, should the same rules apply to the print media. 
Our view is that the same rules ought to apply; if there is to be a 
codification of the first amendment law, that uie Red Lion rule is 
righter than the Tomilto rule. We took that position in the Su- 
preme Court and I continue to believe we were right. 

The Chairman. Lan^, I want to msike sure I understand what 
you are saying. All things being equal, if we were starting from 
scratch, you would not have the first amendment as we now have 
it? You would have the print media subject to roughly the same 
restrictions as the electronic media? 

Mr. Gold. Until Tomillo, no one knew what the first amendment 
said with regard to the right of access to the print media. As we 
said in the statement, the historic first amendment cases have been 
whether you limit what someone can say in consideration of other 
interests: the right to reputation, national security, and such other 
considerations. 

Tomillo raises, as Red Lion does and as S. 1917 does, the ques- 
tion of what kind of balance do you strike where you are deciding 
whether to limit a media owner's rights in favor of someone else s 
right to speak. That is a different issue, because one way or an- 
other, putting aside self-censorship, you are into the area of who 
will speak, rather than diminishing the total amount of speech 
that you will have. 

The Chairman. Let me ask you what this portion of your state- 
ment means. 
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Putting the foregoing to one inde, and nt the ri^ of being heretical, if odo wiera 
requirad to cbooee between the firat uneadment rulee governing the broMlcaet 
media aa stated in Btd Lion and the rules governing the print media as stated in 
TbmUlot the proper choice would be to an)ly Rfd Lion not Tomillo across the 
board. 

In eesense. you are saying you agree with the decision of the 
Florida Supreme Court in Tomillo? 

Mr. Gou). Correct. It goes b«;k to our evaluation of the ooets en- 
tail^. Insofar as the press says that there should be limited access, 
it seems to me the EU'gument comes down to, A, "If we cannot play 
with our plaything the way we want to, we are not going to play. ' 
or B, "That the costs imposed on us in permitting access makes it 
impossible for us to exercise our right of Aree speech in a vigorous 
and effective way." 

The Chairman. Let me afik you what has changed since the first 
amendment was adopted. The Founders grasped what thejr were 
doing. At that time, there were only eight daily newspapers in this 
country. That was a real scarcity, yet th^ consciouely said the 
Government cannot touch those papers. What has changed from 
Uien to now that should cause a change in that philosophy? 

Mr. Gold. You may be absolutely right on this, and I may be 
dead wrong but I do not agree with your premise. I do not tiiink 
that the first amendment says that if you are running a newspa- 
per, the Government cannot say that you will devote at fair coat a 
certain portion of your newspaper to printing contrasting views. 

That IS what Tomillo says the first amendment means, but it is 
not the only view, and it is our sense that, particularly now, given 
the nature of the differences between being read in the New York 
Times or the Chicago Tribune or the San Francisco Ehcaminer or 
whatever and having the right to picket or leaflet is just different 
in kind, and that access rules, imless they really do impose unac- 
ceptable costs— and we do not believe they do — enhance free speech 
rather than limit it. 

The CmairiiUn. Again, I want to make absolutely sure what you 
mean, Lstrry. First, you agree with the Florida Supreme Court on 
Tomillo. Second, you think that even with the first amendment as 
written, that does not prohibit the Government from impoaing 
some equivalent of the fairness doctrine on nennpapers. 

Mr. Gold. Indeed. 

The Chairman. And if by chance the law does not permit that, 
the law should permit it? 

Mr. Gold. Yes. The clothing workers* union brought the anteced- 
ent of the Tom,illo case against the Chicago Tribime when the C^- 
cago Tribune had reported a strike extensively in a way which was 
veiY harmful to the union, and the union souffht to buy an ad. The 
Tribune said, "we do not permit people to taike out those kinds of 
ads." The union sued, and lost in the seventh circuit. Tomillo also 
happens to be the president of the Florida Teachers' Union. 

The Chairman. That is the same one who was attacked by the 
Herald? I was not aware of that. 

Mr. Gold. So our position on this issue — which I think is a difB- 
cult issue, and I do not say that the Supreme Court is plainly 
wrong on it, I just say that there is a strong argument the other 
way, — is that uiis is a question that has to be answered from the 



ib. Google 



199 

language and the tradition and the theory of the first amendment, 
find we think the Supreme Court erred, and would have been 
better advised to have followed the theory of Red Lion. 

In light of this dialog, — which has been much more of a pleasure 
than reading the statement— and since the statement goes in the 
record, I would like to turn over the rest of the time to my col- 
league on this panel. 

The Chairman. Larry, as usual, your logic is flawless. However, I 
think your premise is cockeyed and false. 

Mr. Gold. That is not the only time that has been true. 

[The statement follows:] 

Statemknt or Laurbncs Gold, Special Counsel, AFL-CIO 

The American F'ederation of I^bor and Congnm of Induatrial Otgonizations 
(AFL-CIO) opposes enactment of S. 1917. That opposition is based first and foremost 
on hard practical experience. Over the years trade unions have found that the fair- 
ness docmne, though feeble, is the best hope of assuring that commercial television 
and radio stations air labor's side on controversial iosuea of the day, most particular- 
ly collective bargaining disputes and other matters concerning workers' righta. 
Nottiing in our experience supports the pious belief that obeent the possibilitv of 
such Icyat redress organized labor's position on the issues will be regululy heara on 
those stations. Thouf(h unions have no license to speak fi>r other groups uiat do not 
have access to medid boardrooms, it is safe to say that those groups will suffer 
equally under the regime envisioned by S. 1917. The resultant loss tor listeners and 
viewers, we submit, is out of all proportion to any hoped-for ^ains. 

While our opposition to the repeal of the protective provisions of the Federal Com- 
munications Act is eminently practical, it is also well grounded in free speech doc- 
trine. The basic argument for the bill, as we understand it. is that broadcasters are 
being denied "true free speech", that this denial is based on the false premise of a 
scarcity of broadcast frequencies, that the result of the present legal rules is a de- 
bilitating self censorship by broadcast licensees and that the cure is to guarantee 
broadcasters a complete autonomy. E!ach aspect of this argument is in our judgment 
fatally flawed. 



'Hiere is, and for some time has been, a targe measure of agreement that under 
our constitutional system, "It is emphatically the province and duty of the judicial 
department to say what the law is, Marbury v. Ataduon, 1 Cranch 137, 177. The 



bunesB and equal opportunity doctrines have Iwen challenfced under the First 
Amendment in the courts and have been upheld as constitutional. E.g., Red Lion 
Broatkaaling Co. v. FCC, 395 U.S. 367. On that litmus test broadcasters are accorded 
true free speech. 

It is true, of course, that the resulting First Amendment rules are not the same as 
those that govern the print media. Compare Red Lion, supra with Miami Herald v. 
Tomillo, 418 U.S. 241. Those differences do not however justify the approach of S. 
1917. The critical point true today and from the beginning is that applicants com- 
pete for many broadcast frequencies, that the Government selects a ucenaee from 
the competitors and that the Government in the interest of permitting coherent 
communication on that frequency then bars all but the Government-selected licens- 
ee from using that frequency. Broadast licensees are strangely silent on the origins 
of their rights in arguing for the freedom to employ their Government monopdy to 
silence others. The reason for that silence is that this unique circumstance, as the 
Supreme Court has held, justifies unique rules: 

Where there are substantially more individuals who want to broadcast than 
there are frequencies to allocate, it is idle to posit an unabridgeable First Amend- 
ment right to broadcast comparable to the right of evenr individual to speak, write. 



or publi^. if 100 peraons want bn^dcast licenses but there are only 10 frequencies 
to allocate, all of them may have the same "rwht" to a license; but if there is to be 
any effective communication by radio, only a few can be licensed and the rest must 
be barred from the airwaves. 

"[A]b far as the First Amendment is concerned those who are licensed stand no 
better than those to whom licenses are refiised. A license permits broadcasting, but 
the licensee has no constitutional right to be the one who holds the license or to 
monopolize a radio frequency to the exclusion of his fellow citizens. There is nothing 
in the First Amendment which prevents the Government from requiring a licensee 
to share his frequency with others and to conduct himself a prosy or fiduciary with 
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obligatioDS ta i»CMDt thoae vievt and voicM whidi are repwentalava cf bia coot- 
munity and which would otherwise, by neceMity. be barred from the airwavea. [Had 
Lion, supra, 395 U.S. at 388-89.r 

Putting the foregoing to one aide, and at Ibe rlak of being heretical, if one were 
required to choae between the First Amendment rulea govaming the broadcast 
media as stated in Rat Lioa and the rules governing the ptint media ■■ stated in 
DsrtUtlo, simm, the proper cbwce would be to apply Btd Lion, not Timiillo, aenm 
the board. Traditionally, First Amendment cases have concerned attempts to limit 
nteech in order to protect non-speech interests, e.g., national security, good reputa- 
tion or privacy. But Red Lion and TimUllo concern attempts to limit ute ri^ila of 
owners of an eetablished means of communication in order to enhanoe Ibe rigbta of 
third persona to speak. That very different contest between competing First Amend- 
ment rights justinee limitations on a broadcast licensee or a newspaper owner that 
would not be Justified where the Government's purpMe is to limit speech by regulat- 
ing the conduct of a licensee or owner. For the "iFirst] Amendment rests on the 
assumption that the widest poasible dissemination of the infbnnation from diverse 
and antagonistic sources is eosmitial to the weUiare of the public. . . . Freedom to 
publish means freedom for all and not for aome." AnoaaUd Aess v. United Statti, 
826 U.S. I, 20. Thus, it ia our view that if the First Amendment law deveh^wd by 
the courts is to be perfected by Congress the direction of change should be the exact 
oppoeite of 5. 1917; Congress should enhance the ri^t of access of non-Ucenseea to 
broadcast media rattier than enhancing the monopoly righto of licensees. After 
Bu in a democratic society the right of free speech is oesigned to "putQ the dedskai 
as to what vievrs shall be voiced laigely into the hands of each M us, in the h^e 
that use of such freedom will ultimately produce a more capable citizenry and more 
perfect polity and in the belief that no other amiroach would comport with the 
premise of individual dignity and choice upon which our political system rests." 
Cohtn V. California. 403 U.S. 24. 

The broadcaster's claim that the preaent rules force a defensive selfcensorship 
echoes with an ugly sound like blackmail. The only "penalty" impoaed on broadcast- 
ers by the fairness doctrine is to permit persons other than the licensee to be heard 
perhaps at the cost of some diminution in the licensee's profits. And broadcasting is 
not a failing industry. Such a ''penalty" should not in reaaon and has not yet in fact 
had a domonstrably adverse effect on licensee ftee speech. And if there were such 
an effect S.1917 is not the proper cure. In this respect again we submit that the Red 
Lion opinion's respcHise is eminently sound: 

"[Qf present licensees should suddenly prove timorous, the Commission is not 
powerless to insist that they give adequate and bir attention to public issues. It 
does not violate the First Amendment to treat licensees given the privilege of u^ng 
scarce radio frequencies as proxies for the entire community, obligated to give suita- 
ble time and attention to matters of great public concern. 'To condition for granting 
or renewal of licenses on a willingness to present representative community views 
mt controversial issues is consistent with uie ends and purposes of those constitu- 
tional provisions forbidding the abridgment of freedom of speech and feeedom of the 
Krees. Congress need not stand idly 1^ and permit those lecenses to ignore the prob- 
nns which beset the people or to exclude from the airwaves anything but their own 
views of fundamental questions. [Red Lion, 396 U.S. at 393-394.f ' 

There is one final point also touched on in Red Lion, that we wish to MnidiaaiM. 
'Diere is litUe room for dispute that the major commercial broadcasting stetions 
that provide the bulk of "free radio and television programming are unique in the 
number of Americans those stations reach and their hold on that audience for the 
fbrseeable future. For the purpose of debate over how thoae licensees should be reg- 
ulated in the public interest, that unique situation makes it irrelevant that commu- 
nications technology has opened up new, but by no means comparable, means of 
Belf.eipreesion: 

"[E]zisting broadcasters have often attained their present position because of 
their initial government selection in competition with others before new technolc^- 
cal advances opened new opportunities for further uses. Long Mcperience in broad- 
casting, confirmed habits Of listemers and viewers, network affiliation, and other 
advantages in program procurement give existing broadcasters a substantial advan- 
tage over new entrants, even where new entry is technologically poasible. Thaae ad- 
vantages are the fruit of a preferred position conferred by the Government. Some 
present possibility for new entry by competing stetions is not enough, in itoelf, to 
render unconstitutional the Government's efforte to assure that a broadcaster's jno- 
eremming ranges widely enough to serve the public interest. [Red Lion, 396 VS. at 
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The Chaibman. Ms. Aiken. 

Ms. Aiken. Yes, sir. 

The Chairman. Go right ahead. 

Ms. AiKKN. First of fill, I want to say that I do not fall into either 
one of those groups who say they are mostly opposed to your bill, 
the left or the right. While I am a 20-^ear member of the ACLU, 
and have been a member of the govemmg board of Common Cause 
in New York, I also find myself arguing with the ACLU fill the 
time on checkpoints find other constitutional rights for people to 
drive drunk on the roads, and I certainly do not feel — I think we 
are moving. Intoxicated drivers is a group that is right down the 
middle and touches a great deal of people, a wide audience, and 
therefore perhaps some of my comments might have a different va- 
lidity from your viewpoint. 

t/fy name is Doris Aiken. I am prwident of RID-USA, which 
means Remove Intoxicated Drivers. I live at 1013 Nott Street, Sche- 
nectady, N.Y. I am a member of the National Commission Against 
Drunk Driving. 

I am here to ask the Commerce Committee not to delete or 
weaken the provisions of the Fairness Doctrine from broadcastiiw 
practices and standards. In fact, I think that they should be consid- 
erably beefed up, and I think that there should be mandates that 
time nas to be gven under certain circumstances. And I think that 
every network TV station should have to have a public service an- 
noimcement describing the Fairness Doctrine so anybody who 
watches the station knows that it exists, because most of us do not 
know that it exists. One axion which has been saved from being a 
myth by the Ffiimess Doctrine that America is proud of ia that ev- 
eryone has an opportunity to speak up when skewed information 
or one-sided views are presented on the air. 

I just came back from a trip to France, and we had an interna- 
tional conference on drunk oriving. Try to get on the 6 o'clock 
news criticizing President Mitterrand in France, because there is 
one guy sitting there reading the government news on every chan- 
nel. One thing the French really admired is the Fairness Doctrine, 
and they keep referring to it, and they think of it as much like the 
Statue of Liberty, as a wonderful contribution to the Western 
World. Coming from that environment, I have to say that my patri- 
otism is glowing a little bit. 

I think it is very important to enhance the Fairness Doctrine for 
everyone to understand it. I speak ^m experience inside the in- 
dustry, where I OToduced ana host«d pubhc affairs shows for 4 
years for WRGB-TV. That is a General Electric flagship station in 
u^jstate New York. The comment that the networks are antagonis- 
tic to business is nonsense. General Electric is a business. Networks 
are a business. They are in business to make money, and their 
rating are a chief concern of the upper levels of all the networks. 
They are not antibusiness at all. Very frequently it is the other 
way around. 

On the other side, I speak from the viewpoint of a person trying 
toget on the national media. I speak for thousands of volunteers. 
RID is the only 100-percent volunteer organization working on this 
issue. We are the only one that takes no money from the alcohol 
industry, and we are the only one — we launched the drunk driving 
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revolution in 1978 successftitly. In 1980 fatalities dropped 10 pei> 
cent in the State of New York where we started. Other States look 
to New York when they pass their drunk driving I^islation, but 
we cannot get on the network to tell our story. It is regarded as too 
controversial. 

While RID has tried to get the attention of the m^jor networks 
to tell the public what deters drunk driving and how to get local 
control of a criminal justice system that is not working and how to 
make it work, we have been systematically, conscientiously denied 
a presence on the national networks. Whole program producers 
always call RID for the latest data, referrals, contacts with victims, 
with judges, and people who have to come on the networks because 
the judge said they had to and talk about their crime, the national 
spokesperson for RID and its founder have been absolutely kept off 
the air, eind usually by some lawyer in the corporate hierarchy who 
is worried about nuisance lawsuits but is really uncomfortable with 
RID's viewpoints on lawyers and the criminal justice system and 
their influence on justice in the court. 

We were dropped one time from a "60 Minutes" program after 
an hour and a half interview because some lawyer back at "60 
Minutes" felt that my comments were too controversial, although I 
was talking about a perfectly normal and absolutely t^al situation 
in the United States where district attorneys give heavy campaign 
contributions — defense lawyers give heavy campaign contributitois 
to district attorneys. It is perfectly legal. They are logged in. We all 
know what they Eire, yet they do not want the public to know that. 

The Chairman. Who gives these contributions to the DA? 

Ms. Aiken. The defense lawyers who operate and who are asking 
for favors, and the people wonder why district attorneys do not 
want to prosecute dnmk drivers. That information worred 60 Min- 
utes so they dropped the whole thing. 

The Chairman. What is the reason the networks or the local tel- 
evision stations will not put that on? 

Ms. Aiken. They do not want to have nuisance suits from de- 
fense lawyers. I know there are many lawyers in this room, many 
good lawyers. 1 am looking at one. 

The Chairman. It is not the Fairness Doctrine? They are afi'aid 
of a defamation suit? 

Ms. Aiken. Well, I am saying this is what they say outwardly. 
Inwardly, they do not like our opinions as lawyers. As a group they 
do not like those opinions. 

The Chairman. I am curious. Are all groups like yours kept off? 
Are there no antidrunk driving stories or groups on television? 

Ms. Aiken. I am getting to that. How do producers select a 
spokesperson? That is a very personal thing. Being a producer 
myself, one of the things that kept me honest was the Fairness 
Doctrine, because people with highly paid public relations firms 
behind tiiem would load me with material find give me program 
ideas and see that their people would be there all expenses paid. 

It would be veiy easy for me to just say, OK, come on. You look 
like a good guy. I see a video tape of how you are going to come 
across the TV. You are not going to be tonguetied or faint or any- 
thing. So therefore we will put your person on. 
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If it had not been for the Fairness Doctrine, which my boss ex- 
plained to me in detail when I first steirted working there, I would 
not have possibly thought that the viewing audience was interested 
in equal rights for fathers organizations, or in the gay rights group. 
That was not the Hrst thin^ that came to an audience was gee, my, 
we are kind of an up straight apple knocking audience up there, 
but we put these groups on. 

I was amazed to find out that the audience was very interested 
in holistic health, no matter what the highly paid mraical people 
were sending me in the mail. Under the Fairness Doctrine, I got 
the holistic health people, and we got more telephone calls on that 
one program than any other public affairs progreun I put on in the 
wlu>le 4 years. 

So, the producer has a very personal job to do and a hard job, 
and he is working under time constraints, so they will put on the 
group that has the backing and has a track record, looks good on 
television, is attractive, deferential to men, et cetera. 

That is a little joke I have just put in there. But anyway I am 
very deferential to men, especisilly you. Senator. 

But there is no guarsintee, and I think there should be one, that 
under the Fairness Doctrine someone will get time, but at least the 
producers at ABC who have consistently kept us off their network 
for 3 years will now have memos in their call files, because finally 
it dawned on me, I can use the Fairness Doctrine to force ABC to 
put the RID viewpoint on the air whether they like it or not. 

Right after I finish here, I am goii^ over to the FCC Commis- 
sioner, and I am going to take all my correspondence and all the 
time they have given to other organizations. 

The Chairman. Let me ask you a question. Is your complaint 
that they will not put out information on drunk driving, or that 
they will not put your organization on? 

Ms. Aiken. They will not put our opinion on. There is no other 
organization who has been sitting in the courts gathering the infor- 
mation, euid we know now why a jury will not convict a drunk 
driver. That question came up on Teci Koppel's show on "Night- 
line." I really admire Ted Koppel, and I think "Nightline" is a fan- 
tastic program, but he had no background to come back to the 
judge. He said to the judge, why do you think juries will not con- 
vict drunk drivers? The judge said, I do not know, it is a mystery to 
roe. 

Well, it is no mystery to RID We know exactly. The rules of evi- 
dence put their by lawyer l^islators back tiiere in the Stete cap- 
itols and the voir dire processes, you throw everybody that has any 
reasonable intelligence off the jurv when you are having a drunk 
driving case. You throw off anybody who passed his test. You 
throw off anybody that knows anythii^ about photography. 

llie Chairman. I would bet that if it was not for the Fairness 
Doctrine, you would get on. I think what they are afraid of is put- 
ting you on and then naving to put somebody else on in response to 
the commento you made. I think what )[ou are saying is verv news- 
worthy. I think the Fairness Doctrine is hurting you, not helping 
you. 

Ms. Aiken. Well, we will see. I know that when I was a producer, 
it helped. It kept me thinking about the little person out there 
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whose opinion I was not particularly interested in, and I kept 
thinking, and 1 did not think my audience was interested in it, but 
I remember my boss sitting up there telling me, we have a Faii^ 
ness E>octrine here. Who have you had on here that you really are 
not interested in lately? 

The Chairman. Short of the worry about being sued for defama- 
tion or libel or slander— that is a problem that both the press and 
broadcasters face and this bill does not address that — I fun willing 
to wager that broadcasters would find what you have to say rather 
exiting and put you on television. They are more afraid however, of 
what they are going to have to put on in response to you, and who 
they are going to have to give response time to. They just finally 
say it is not worth it. 

Ms. Aiken. I think they can put on a panel with F. Lee Bailey 
emd me, eind we will have more people tuned into that pn^^am 
than any other network, but they will not do it because thev have 
already selected — producers have knee-jerk reactions. They nave a 
selective spokesperson. They are conetantly being provided with in- 
formation. 

We have no funds for a publicist, a public relations person. No 
producer knows what my sdiedule is at any one point in time like 
they do other organizations, so we are being penalized, and I think 
it is too bad, because we have a viewpoint tMt 1 think would save 
lives, and we are not being allowed to give it on the air, and there 
is no other organization who can speak for us or who has the 
standing and the track record to speak for us. 

Some decision had been made by the producers that one organi- 
zation — they tend to label o^anizations and to lump them together 
and say, one oi]ganization wiD speak for all. MADD is an activist in 
the drunk driving movement. We are going to say who that is, and 
we are going to put that person on. And that is going to sell tickets 
because this person will become very well known. As soon as the 
name comes up, people turn on the set. That blocks out the basic 
viewpoints and opinions of people who are out there eind who know 
what is going on. 

I have a sample case history here having to do with ABC which I 
really admired. I remember after one program three times in 2 
weeks this happened to us. We were particularly einnoyed because 
we had spent the holiday getting ready for the Nightlme pri^fram 
on drunk driving. Then we were held off the air. I weis told not to 
bother coming down to the station. Then, 2 weeks later, a program 
on the criminal justice system, we were talking about a dnmk driv- 
ing system, and the sentence of Dan White in San Francisco, com- 
paring the two, how come one guy got a very limited sentence and 
the jury smiled on him when he walked out of the room, eind an- 
other person, a drunk driver, was severely punished. 

We know the emswers to those questions, and to have to sit in my 
living room and know that millions of people are going to have to 
take the word of "Roy Cohn speaking for the law and order commu- 
nity, a person affiliated with the McCarthy organization not too 
long ago, is reallv galling to me, because RID should have been up 
there. We have the information. 

So, now, under the fairness doctrine, we finally got a hearing at 
a very high level 2 weeks ago which ordinarily we would not nave 
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gotten. The two people in the room, one was with a legal back- 
ground and did not feel we had a case. The other pn^ram thought 
we did have a case, and we were denied time. Now we are taking it 
to the FCC. I think that we are going to see, is the FCC really pre- 
pared to back the mandate that they have. If they are not, Uien I 
think we should get another FCC person, but for heaven's seike, do 
not diteh the program. It is valuable. 
[The statement follows:] 

Statkhbnt op Dorib Aikkn 



My name is Doria Aiken and I am Preaident of RID-USA, INC. (Remove Intoxi- 
CBted Drivere), headquartered at 1013 Nott Street, Schenectady, NT. I am here to 
■■k the Commerce Committee not to delete, or weaken the proviaiona of the Fair- 



neai Doctrine from broadcasting practices, and rtandfirds. Chie axiom (saved from 
being a myth by the Faimeas Docmoe) America ia proud of, is that everyone haa an 
opportunity to speak up when skewed information, or one-sided views are presented 
on the air. Just try getting on the 6 o'clock news in Paris, criticizing President Mit- 
terand. The Fairness Docmne is a free speech protection for both broadcasters and 
the public I speak from experience inside the industiy where I produced and hosted 
pubuc aflain shows for four years for WRGB-TV, the G.E. flagship station and then 
NBC affUiate. Currently, I speak for the thousands of volunteera. and hundreds of 
thouaands of ii^ured and permanently maimed and killed victims of drunk drivers, 
and their families. 

While RID has tried to get the attention of the mqjor networks to tell the public 
what deters drunk driving and how to get local control of a criminal justice system 
that isn't working, and make it work, we have been systematically denied a pres- 
ence on the national networks. While program producers always call RID for the 
latest data, referrals, contacts with victims, offenders, judges, the national spokes- 
person for RID has been kept off the air, usually by some lawyer in the corporate 
nierard^, outwardly worried about nuiaance law suits, but inwardly uncomfortable 
with RUTS viewpoint on lawyers and their influence on justice in the courts. 

nn FAmnas doctkini wobxs 

Finally, RID had to apply the Fairness Doctrine to get the attention of those high 
in the network heirarcny, so they would meet with us, and hear our grievance. 
While there is no guaratee (and perhaps there should be one) it is meet unlikelv 
that we will continue to be ignored in the future. The producers at ABC now wiU 
have memos in their call files that lUiyB program ideas and strong recommenda- 
tioBB be heard. Without recourse to the Fairness Doctrine, there would have been 
no conduit for a conversatimi at the decision making levels of the networks. 

As a TV producer and host, I could not always determine, accurately, who should 
be the spokesperson on an issue, on the basis of a phone call, or a news aiticle. Ity 
boas was very aware <d the Fairness Doctrine's presence, sind reminded me of it 
fimn time to time. 1 never felt it to be onerous, nor an intruaion on my judgement. 
Producers are busy People, operating under heavy time constraints. The tendency ia 
to out on the kmnm ouantity, the person with the track record and the publicist 
i network producer told an irate RID chapter head who 
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rslatkois pecnle than RID. As a ... , „---,, 

atafr to stir the media interest, nor should we. Itisthejobofthen . _ 

producers in the broadcast media to find out who can answer the hard queetions 
necanse of experience and standing in the field. Who should be allowed access to the 
public to qirak. When producers fail, so that an issue is being handled badly, or 
unevenly, or if an entire information gap isn't being covered, or is being wittuield 
frcnn the pubhc, then we must have the Fairness fSoctrine to redress the matter. 
(See following caae in point). 
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ncDWI offendera in jail or „ , 

g countemieaaure recommended oy the CommiBBion. RID does not agree with that 
view, and it waa not a key recommendation by the Commission, who was referring 
' »at offenders when they advocatad Jail (or those driving with a revoked h- 
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lltat same evening, on Nightline, ABC presented a program concerning drunk 
driving countermeasures. A judge and 2 lawyers talked about why DWI cases odan 
failed to be prosecuted in the courta. When asked why juries don't want to convict 
DWI cases, uie Judge said it was a mystery to him why they didn't. It is no mystery 
to RID who has been monitoring courts and cases for five years, in depth. RID was 
not permittd to explain to the public how lawyers are trained to knot^ off all jury 
members who understood anything about photography, diemistnr, or who were ac- 
customed to pass tests, or who respected the laws of^physics and the concept of teats. 

~ teats and tbere- 
r immediate ad- 
verse reaction from some RID Iraders to the program, that the other dtiien action 
spokesperson had been chosen to respond to the iudge and lawyers because "they 
had better public relations people". I was also told by a Nightline staff person that 
the next time they did a story about the criminal justice system and dnmk driving, 
RID would be <^led. In fact, RID was always cafled, but never allowed to appear 
during the three years from 1981 to '84 that ABC was doing programs on the orunk 
driving issue. December 16th I wrote to the President of ABC, Mr. Anthony Thomo- 
poulos, |4> request time under the Fairness Doctrine so that RID could present the 
nets about the criminal justice system's erosion bv defense lawyers, many serving 
aa legislators at the State Capitols, putting the loopholes in the law. 

Tluee weeks later in January, Nightline again presented a Story on the criminal 
justice system using a drunk driving case as a model with several lawyers opining 
about jury selection and jury jtidgements. RID was not called onoe agun. Since my 
original request under the Fairness Doctrine was in the works, a meeting at a veiy 
high level was arranged to discuss our discontent. I received a letter from a Nisht- 
line preducer, that she saw we were talking to the right people now. While one half 
of the ABC decision makers (a lawyer) didn't think we had a case, the other half in 
charge of fairness practices did. We are continuing our demand for time under the 
Faimes Doctrine with the FCC this very afternoon. I believe that in the near future, 
the American public will be able to hear what they have to do to control drunk driv- 
in|[ and in addition, get RID of the loopholes in the criminal justice system that per- 
mits defense lawyers to earn heavy fees to get violent, repeat offenders back mto 
the mainstream aS society. 

Rather than removing the Fairness Doctrine from the broadcasting standards, the 
Committee should beef up its provisions, guaranteeing time to those who present a 
convincing case. The pubric would be better served in the long run. 

The Chairman. Thank you very much. You make a good case. I 
have DO more questions. 

Larry, thank you. 

Mr. Gold. Thankyou, Senator. 

The Chairman. We will coDclude with a panel of Howard Bell, 
Eddie Fritta, Harriet A. Kaplan, Ed Godfrey, and Jeri Warrick- 
Crisman. 

Mr. Bell, go right ahead. 

STATEMENTS OF HOWARD BELL, PRESIDENT, AMERICAN ADVER- 
"nSERS FEDERATION; EDDIE FRITTS, PRESIDENT, NATIONAL 
ASSOCIATION OF BROADCASTERS; HARRIET A. KAPLAN, NA- 
TIONAL RADIO BROADCASTERS ASSOCIATION; ED GODFREY, 
PRESIDENT, RADIO-TELEVISION NEWS DIRECTORS ASSOCIA- 
"nON; JERI WARRICK-CRISHAN, PRESIDENT, AMERICAN 
WOMEN IN RADIO A. TELEVISION 
Mr. Bell. Thank you, Mr. Chairman. 
Thank you and the committee for the opportunity to present our 

views on S. 1917. 
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The American Advertising Federation supports the repeal of the 
FCCb fairness doctrine eind its application in particular to product 
and service commercials and so-called advocacy advertisements or 
advertorials, that is, commercials which present views or are al- 
lied to present views on controversial issues of public importance. 

I will now summarize my statement, and I appreciate that my 
more detailed statement has been placed in the record. 

As its name implies, the American Advertising Federation is eui 
organization or association of all the interests m advertising, in- 
cluding local clubs and federations, with some 25,000 members 
througnout the country, as well as over 400 corporate members. 
These include national advertisers, national advertising agencies, 
newspapers, magazine publishers, radio and television publishers, 
and networks. 

We have two principal reeisons for urging l^nslative repeal of the 
Fairness Doctrine. First, we believe it is detenmental to the public, 
to advertisers and to broadcasters. Second, we believe that it consti- 
tutes a scheme of enforced censorship, which is repugnant to the 
first amendment of the Constitution. 

We believe it is unfair to the public because it denies the public 
the opportunity to hear or view messages of importance on public 
issues which advertisers often themselves would like to present. 
Public opinion surveys in fact reveal that the broadcast audience 
wants to hear or view the business community's views on these 
issues of public importance. 

But in the 1980 survey by PubUc Opinion Reseeurh Corp., it 
showed that 85 percent of the American pubUc thinks that corpora- 
tions should be allowed to present their views on controversial 
issues in television commercials. That is a 13-percent increase from 
the percentage of Americans who felt that way in 1978. 

As we see it the public is being shortchanged and effectively 
denied this opportunity to view and hear these critical issues in 
tfaeir homes. 

The doctrine we believe is also unfair to advertisers. It denies ad- 
vertisers the right to speak out on the issues which affect them in 
the media which reacnes almost every U.S. household. Even in 
their institutional ads, which merely present their companies in a 
favorable light, they have to be closely screened and edited find 
amended perhaps b^ broadcasters to make certain that by some 
stretch of the imagmation there is not an issue of public impoi^ 
tance implied by the mere broadcast of that advertisement about 
the company and their policies. 

It should be noted, of course, that we are not just talking here 
about corporate advertisers. The doctrine appUes equally to con- 
sumer organizations, public interest groups, as we have heard this 
morning members of Conn^, and even public charities. 

In fact, in Ohio the FCC ruled that advertisements for the 
United Appeetl Fund in the city of Dayton created a fairness obliga- 
tion because there were those who wanted access to ui^ that 
people make contributions direct to their favorite chanty, not 
through the United Appeal. 

As for broadcasters, they are the unhappy middlemen. They are 
forced to act as censors against their own mclinations and econom> 
ic interests. Tbey have to either refuse such advertisements or 
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crffer time to other eroups, perhaps on a nonpaying basis if that is 
required, to any spokesman for a contrary view. 

It has even been sugg^ested, in fact, that the newspapers could be 
in jeopardy if this doctrine persists. Arthur Sulzbei^er, the publish- 
er of the New York Times, said: 

Not onlv are newspaper companies now heavily involved in radio and television, 
but the whole process <rf' publishing is a combination of two Kiencea. The N«w York 
Tunc*, for instance, takes to the airwaves each night to publish in Chicago, Califor- 
nia, and Florida through satellite technology. Gannett's USA Today and the Wall 
Street Journal also use such technolo^. As these airwaves are licensed, are not trar 
ditional print publiriiera already a bit "pr^cnant"? ta not the Oovenunent already 
in our business and we but have to find it out before a court of law? 

As to the constitutional issue, we know the Supreme Court 
upheld the constitutionality of the Fairness Doctrine in the Red 
Lion case. Red Lion was based on the premise that an abridgeable 
first amendment right of the press could not be gremted to broad- 
casters because they operate on a limited number of frequencies. 

The double standard that the Supreme Court employed in such 
rulings on the first eunendment rights of newspapers versus broad- 
casters can no longer be logically based on the scarcity rationale. 
We know it has been testified here the number of broadcasting and 
television outlets has dramatically increased in those 15 years since 
the case was handed down. 

There are now close to 5,000 AM radio stations, over 3,000 FM, 
and over 800 television stations, in etddition to the noncommercial 
stations in the United States. And also low-powered television sta- 
tions and direct broadcast satellite transmission will increase this 
availability, and of course cable is growing with rapid strides. 

In addiUon to the evidence refuting the scarcity rationale, there 
are indications that members of the Supreme Court themselves 
minr be dissatisfied with that decision. 

To illustrate. Justice Potter Stewart, concurring in Columbia 
Broadcasting System v. Democratic National Committee, stated: 

'niose who wrote our First Amendment believed that "fairness" was far too frag- 
ile to be left for a government bureaucracy to accomplish. History has many times 
confirmed the wisdom of their choice. If we must choose whether editorial decieions 
are to be made in the free judgment of individual broadcasters, or imposed by bu- 
reaucratic fiat, the choice must be for freedom. 

It is hardly possible to embellish on Justice Stewart's statements 
in this case. In short, it seems to us in the American Advertising 
Federation, the conclusion that the Fairness Doctrine, that was de- 
signed originally to insure a multiplicity of viewpoints in our socie- 
ty, has had just the opposite effect. It has in fact reduced the 
number of viewpoints that are presented to the American people. 

For all the reasons stated here and in our more detailed state- 
ment, we believe that the public interest would be served by repeal 
of the fairness doctrine. 

Thank you for the opportunity to testify. 

[The statement follows:] 

Statkmknt of HowABn H. Bill, Prbsidknt, American Aovbbtisinc) Federation 

First. I want to thank the Chairman and the Committee for this opportuni^ to 
testify on S. 1917. As will appear from mv testimoiw, the American Advertising 
Federation (AAF) au^rts those portions of the bill which would repeal the F.C.C. s 
fairness doctrine as it applies to product and service commercials and to aocalled 
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"advwtoriala", that is, broadoBt announoementB whidi proent views, or are al- 
temd to preanit views, on controverrial iiauee of public importance. 

While the "equal time" provitiiHis at Mctioii 3l2(aX7) and MCtion 315 of the Com- 
munications Act do preaent aerioua probtema, thoae problem! only peripherally in- 
volve advertising and are, aomewhat outside the eoope oT our direct interests. Of 
Gouiae we recognise that section 315, as amended in 1959, is viewed I^ some as codi- 
fication of the broad reaches of the bimeea doctrine and, if that view is correct, 
then our testimony should be construed as ursing amendment ctfthat section. 

As its name implies, the AAF is a federation of more than 200 local advertisins 
"dubs" m "federationB" located in dties around the United States. These local 
bodies have a combined membership at more than 26,000 advertinng practitionen. 
"nm membership of these local affiliates consists of advertisers, advertising agencies 
_-j ,.j._^i.<_~ »^:. i-.i..j:__ .k^ print, broadcast and outdoor mediums. Addi- 
' company" members consisting of national sd- 



In its 1974 "Fairness Report" (18 F.C.C.Zd 1) the Commission acknowledged that it 
had made a mistake in 1967, when it extended the fairness doctrine to advertise- 
ments for cigarettes because, in retrospect, such advertisements cannot "realistical- 
ly be said to inform the public on any side of a controversial issue of public impoi^ 
tanoe." llie Commission then announced that "in the future, we will apply the nur- 
ness doctrine only to those 'commercials' which are devoted in an obvious and 
roeaninyfttl way to the discussion of public issues." (48 F.C.C.2d at 26). Ostensibly, 
this wAxf statement put an end to the controversy over application of the doctrine 
to advertisementa for commercial products and services. But did it? 

The fact remains that as long as the fairness doctrine has a statutory base it is 
the federal judiciary, and not the Commission which mokes the final decision on 
these questions. Altbou^ the District of Columbia Circuit Court sustained the 
policy announced in the Fairness Report, it did so in a manner which indicates that 
■t would be more sympathetic than the Commission to complainants seeking to 
invoke the doctrine. In National Citaeru Committee for BroaeUxuting v. F.CC (667 
F.2d 1096 (D.a Or. 1977), cert denied, 436 U.S. 926 (1978)), the Court stated that, 
althou^ F^rst Amendment protection applies to commercial speech, this protection 
does not carry with it the ri^t to broadcast a view. The Court agreed with the Com- 
missioii that faimees doctrine obligations would attach to a nreduct commercial 
which involved "obvious and meamngfiil discusuon" on one sioe Ol a controversial 
issue but cautioned that the "difforence between obvious and unobvious advocaQr is 
ntrt obvious." 567 F.2d at 1110. The Court then remanded the case to the Commis- 



go as do Congreesional majorities, administrations and F.CC. commissioners. The 
only stoUe and omttinuing element is the law as embodied in the statute. As that 
law now stawls. a simple majority of appointed officials have the power to do as 
they see fit with the folmess doctrine, limited only by constitutional considerations. 



are in themselves controversial. 
AnucATioN or thk FAOtmns Docraim to iditokial and iNnTTunoNAL advsbtisino 
The CommissitHi's enforcement posture with reepect to editorial advertising, i.e., 
advertising which contains a direct and substantial commentary on an important 
public issue, is dear and unequivocal. As stated in the Faimtta lieport- "We can see 
no reason why the bimess oectrine should not apply to these 'editorial advertise- 
mnils' in the same manner that it applies to the commentary of a station announc- 



mnils' in the same manner that it applies to the commentary of a station announc- 
er." 48 F.C.C.2d at 22. Hius, a licensee which accepts such paid announcements 
must set aside time for cmposing views, must solicit spokesmen to present the views 
-_j ....-4 .»«*:j« f-».. ^r^ »:_- «- «L«» .«L« ».—-..* ^gr^.^ st o.- '^llmon Brood' 
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and must provide free air time to thoee who cannot afford it. See Culbnan Broad- 
eatftHg Co., 40 F.CC. 576, 577 (1963). The consistent failure to allow the airing of 
oppoemg views will result in the non-renewal of a broadcaster's license. See Brandy- 
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wine-Main Line Radio. Inc., 24 F.C.C.2d 18, 34-36 (1970), affirmed. 473 F.2d 16 (D.C 
Cir. 1972), eert. denied. 412 U.S. 922 (1973). 

While the application of the doctrine to the overt editorial odvertiMment is clear, 
ita application to so^alled institutional advertising which merely preaenta the ad- 
veitiMr'a Operations in a favorable light is uncertain and unclear. Such advertiBing 
does not ezplidtlj' addren a cMttroversial iasue but may be held subsequently to 
have implicitly presented a view on mm side of a controveny. The Faimeas Rc^»ort 
recognizee that this judgment mav prove to be a difficult one and individual luen- 
seee may well reach difTerinf conclusions concerning the same advertisement" The 
test, according to the Commiasion, is whether the advertisement "iR«aent8 a mean- 
ingful statement which obviously addressee, and advocates a point of view on, a con- 
troversial issue of public importance." 46 F.C.C.2d 23-24. 

While this "meaningful and obvious" test appeaia to provide broadcast«n with 
reasonably clear guidance as to the manner in wnich they must ezerdse the censor- 
ship ftmction forced upon them by the government, their judgements are always 
subject to secondgueasing by the Commission. For example, in 1977 several Wnih- 
ington television Btations broadcast a Texaco commercial which stated, in effect, 
that an oil company like Texaco which operates in all phases of the oU busineaa, 
from drilling to marketing, can efficiently and economically "do its job for you." 

While it is questionable whether many members of the public or even broadcast- 
ers were aware of it, there was a move afoot in Washington at Uie time to force the 
oil companies to diveet themselves of one or more phases of their integrated oper- 
ations. Consequently, the Commiaaion in "Energy Action Committee Inc.," 40 P&F 
Radio Reg. 2d Sll (1977) found that the assertions in the ad with nepKt to the 
economy and efficiency of vetical int^ration went to the essence of the divestiturv 
issue and triffiered the faimees obligations. The licensee's arguments that the struc- 
ture of the OU onnpeniea was not a controversial issue of public importance and 
tliat, even if it was, the ads did not make a meaningful and obviouB statement of the 
issue did not persuade the Commission. 

We could ote other instances involving advertisements describing oil drilling ir 



to engage m a highly sutt}ect guessing game. They are expected to be aware of 
every puUic issue «4uch mi^t peripherally or inferentially l>e addressed in the ad- 
vertising presented to them. Like it or not they must censor the mesaagea which 
advertisers desire to present to the public or face economic consequences and poasi- 
ble loss of their licenses. 

As a result, editorial and institutional advertising is seldom broadcast 1^ either 
television or radio stattona. Licensees, especially the smaller ones, cannot afTord to 
otter free time for opposing views nor con they afford the time and expense of re- 
sponding to an F.C.C. proceeding. On small station, KREM-TV Spokane, expended 
more than 480 man hours and over $20,000 in l^(al and travel expensee in succees- 



WHY THI FAIUraBB DOCTKINB BHOUU) BB UPKALXn 

We have two principal reasons for urging legislative repeal of the faimeea doc- 
trine. Tirvt, we believe that it is unfair to the public, to advertisers and to broad- 
casters. Secondly, we believe that it constitutes a scheme of enforced censoiship 
which ia repugnant to the First Amendment of the Constitution. But, t>efore I en- 
large on t)>eee pointa I would like to explain why we feel that legislation ia needed 
now to remedy this situation. 

We are aware of a body of opinion which holds that legislation is unneceosary at 
tliis time because the present incumbent Commissions have little empathy for the 
doctrine and are unlikely to enforce it except in extreme casee. Thia argument not 
only overlooks the transitory nature of the present (Dommiaaion majority but also, 
the fact that the Commissioners roust enforce the law as written. Moreover, the 
judges in the United States Courts of Appeals will enforce the doctrine, at lewt to 
the extent to which it has a statuto^ basis. Thus a broadcaster can ill affort to base 
his decisions upon how he believes the Commiaaion will react but must, additionally, 
attempt to predict how a court will rract to a Commiaaion deciaion in Us favor. 

"nte argument against a le^lative remedy also fails to take into account the fact 
that even the present (Commissioners must enforce the doctrine with respect to ad- 
vertisemeota which are clearly editorial. Chairman Packwood, in a "op ed" piece 



ib. Google 



which Biqieared in tiie Los AncKlee Timea on October SI, 19S3, praised the present 
Comniiseion for its efforts to cut through this jungle of regulation and lunit its 
growth" but cautioned, the Comroission "can onl^ go so far as long as the Communi- 
cations Act mandates thst it examine the editorial and news content of news-broad- 
caatera." 

In shiHt, leeialation iw needed and it is needed now. Much of what I have to say 
about the unfairness of the doctrine to the public, advertisers and broadcasters is 
apparent from the comments I have just made with respect to the manner in which 
the doctrine operates. But, let me as briefly as possible, rurtber explain our views on 
this question. 

Pint, we believe that it is unfair to the public to deny it the opportunity to hear 
or view messages on important pubUc issues. The doctrine is predicated on the belief 
that an untrammeled right to broadcast views on public issues would result in only 
one side of a oueetion, the advertiser's, being presented to the public. But this sim- 
plistic rationale overlooks the fact that chaiges against a product or a company 
made bv either government or private persons receive coverage in newcasts. It is 
featurea news when a product is all^rod to be unsafe or a company is charged with 
an antitrust or Other law violation. The companies or industry under fire are fre- 

auently not in position to immediately provide a point4)y-point rebuttal and even if 
ley are, defensive statements are not quite as news worthy as prosecutorial accusa- 

Public opinion surveys reveal that the broadcast audience wants to hear or view 



the business communi^s views on issues of public importance. A 1980 survey by 
Opinion Research Corporation shows that 86 percent of the American public uunk 
corporations should be allowed to present their views on controversial matters in 
Tv commercials— a 13 pmnt increase from the percentage of Americans who felt 
that way in 1978. One can gather from this that the great majority of Americans 
endorse the view of Justice Powell, that the Ftrst Amendment prohibits "govern- 
ment &om litnit jng the stock of information from which members of the pubUc may 
draw." Pint National Bank ofBoalon v. Betlotti, 436 U.S. 766, 783 (1978). 

'nius, as we see it the public is shortchanged and effectively denied the opportuni- 
ty to hear or view in their homes, advocacy of either side of a public controvert. 

lite doctrine is unfair to advertisers in that it denisa them the ri^t to speak out 
on issues which affect them in the medium which reaches almost evei^ United 
States household. It is unfair in that even their institutional ads, which merely 
present their companiea in a favorable tight, roust be cloaely screened, edited and 
amended bv broaocasters to make certain that advocacv of one side of an issue is 
not impliec. It is unfoir in that even product commerdals may trigger fairness obU- 
gations, as they did in the past, should the enforcement posture of the F.C.C. 
change. 

It must be emphasized that not all "advertisers" are commercial businesses. "Hie 
doctrine tqierates with equal force against consumer organizations, public interest 



ments for the United Appral created fairness obligations; that it was unreasonable 
for a licensee to refuse to air the petitioner's counter-commercials which would have 
urged the public to give directly to their favorite charity instead of to the United 
Appeal. 

As for broadcasters, they sit as the unhappy middlemen forced to act as censors 
against their own inclinations and economic interests. They are truly between a 
rock and a hard place for they must either refuse to accept a suspect advertisement 
and forego the revMiue ft would preduce or offer equal time, periiaps on a non- 
paying basis, to the spokesman for an opposite view. Insofar as his First Amend- 
ment rights are concerned, the broadcaster is truly a second-class citizen. He faces 
not only economic loss but actual loss of his right to broadcast if he exercises the 
editoriu freedom which every other information dispensing medium eiyoys. 

But, even the editorial freedom of newspapers may be in jeopardy. As arthur Sulz- 
berger, publisher of TTu New York Timtt, put it: 

". . . Not only are newspaper companies now heavily involved in radio and televi- 
aton, but the whole process of publishing is a combination of the two sciences. The 
New York Times, for instance, takes to the airwaves each night to publish in Chica- 
-\ Califbrnia, a&d Florida, throu^ satellite technology. Gannett's USA Today and 



KO, California, a&d Florida, throu^ satellite technology. Gannett s USA Today and 
The Wall Street Journal also use such technology. As theae airwaves are Ucenasd, 
are not traditional jirint ptibU^ierB already a bit pregnant'7 Is not the oovemment 
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I turn now to the coiutitutional issue. The Supreme Court upheld the consUtu- 
tionslity of the faimeaa doctrine in Rtd Lion Brvadcaating v. F.CC, 395 U.S. 367 
(1969). But, Std LUia was based upon a factual background which has rreatly 
changed. It is axiomatic in law that when the facta change the outcome will be dif- 
ferent and, we are morally certain that the drastic chan^ which have taken place 
in the electronic media mdustries since 1969 have vitiated lUd Lion as a valid 
precedent. 

Rtd Litm and, indeed, the faimeaa doctrine itself are founded upon the ao^alled 
scarcity rationale. As the Supreme Court put it in Rtd Lion : 

"[I]t is idle to posit an unbridgeable Pirat Amendment right to broadcast compara- 
ble to the right of every individual to speak, write, or publish. If 100 persons want 
broadcast licensee but there are only ten frequencies to allocate, all of them may 
have the same "right" to a license; but if there is to be any effective communication 
by radio, only a few con be licensed and the rest must be barred from the airwaves. 
XI5 U.S. 3S8-389." 

That the double standard employed by the Supreme Court in rulings on the Fint 
Amendment ri^ts of newspapers and broadcwterB can no longer be kgically baaed 
upon the scarcity rationale con be clearly demonstrated. In a December 8, 1981 
speech to the American Advertising Federation's Annual Law Conference, F.CC 
Conunissioner Anne P. Jones told us: "At least 90 percent ai American houaeboMi 
receive three or more over-the-air television signals and six or more radio ngnab. 
Virtually all Americans are served by several times more broadcast stations than 
daily newspapers." Contrast this with the figuree on newspapers. In 1973 only 6.4 
percent of daily newroapers had a direct competitor in the same city. At that time 
there were leas than 1,800 daily newspapers in the United States. 

The number of separate broadcasting and telecasting voices has steadily in- 
creased. As of last month, there were 4,733 AM stations, 3,672 commercial Fill sta- 
tions and 862 commercial television stations on the air. In tddition, there were 1,122 
FH educational radio stations, 173 educational UHF T.V. stations and 114 educa- 
Uonal VHF T.V. stations. P.C.C. News Release, January 17, 1984. 

While it is true that additional VHF television stations may not be available in 
the larger markets, the authorization of low-power television and direct broadcast 
satellitciB will fiirther increase the availability of free television. And, of course, 
cable continues to grow with the expectation that basic cable households are expect- 
ed to increase from approximately 23 million to 47.3 million by the 1989-90 season. 

Finally, the advent of teletext, a system whereby a television broadcaster can 
transmit printed material to television sets equipped with a decoder has complicated 
the distinction between print and broadcast media. Thus the CoDomission m 1983 
exempted teletext from the Uiraen doctrine (58 RlUd 1S09, 1322-24). 

In addition to the evidence refuting the scarcity rationale, there are indicatirai 
that members of the Supreme Court panel which decided Red Lion are dissatisfied 
with the decision. To illustrate. Justice Stewart, concurring in Columbia Broadctut- 
ing SyaUm, Inc. v. Democratic National Commillee, 412 U^. 94, 145-46 (1973) sakl; 
'Thoee who wrote our First Amendment . . . [bjelieved that 'fairness' was for too 
fragile to be left for a government bureaucracy to accomplish. History has many 
times confirmed the wisdom of their choice. 

"This Court was persuaded in Rtd Lion to accept the Commission's view that a so- 
called Fairness Doctrine was required by the unique electronic limitations of broad- 
casting, at least in the then-existing state of the art. Rightly or wrongly, we there 
decided that Imiadcasters' First Amendment ri^ts were 'abridgedable.' But sur^ 
this does aot mean that those rights are nonexistent. And even if all else were in 
equipoise, and the decision of the issue before us were finally to rest upon F^rst 
Amendment 'values' alone, I could not agree with the Court of Appeals. For if those 
Sralues' mean anything, they should mean at least this: If we must chooee whethtr 
editorial deciaiona are to be made in tht free judgment of individual broadcattert, or 
impoetd by bureaucratic fiat, tht choice must be for freedom " (Emphasis added.) 

I could say much more but I deem it impossible to embellish or improve upon Jus- 
tice Stewart s statement As he said, in our democracy, when a choice must be made 
between free judgment and cenaorehip by government fiat "the choice must be for 
freedom". 

"^oralli 
he fair . _ . . 
o present these v 

The Chairman. Thank you, sir. 

Eddie Fritta, representing the National Association of Broadcast- 
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Mr. Fbttts. Thank you, Mr. ChairmEui. Certainly we appreciate 
the opportunity to testify today on behalf of the National Associa- 
tion of Broadcasters, also on behalf and in support of S. 1917, the 
Freedom oif Expression Act. 

NAB represents more than 4,500 radio and 700 television sta- 
tions and the nuu'or commercial broadcast networks. Repeal of the 
Fairness Doctrine, the political broadcasting laws and other pro- 
graming restrictions is a longstanding objective of NAB, which, 
aided by the leadership of Senator Packwood, NAB has pursued in 
a variety of forums. 

For instance, today I would like to introduce to you our Execu- 
tive Committee of the National Association of Broadcasters who 
are appearing in support of this legislation along with me. That 
group in total has affiliations with some 12 television stations, S4 
radio stations, 51 daily newspapers and 55 weekly newspapers- 
certainty a diverse group. 

Today, more than ever before, there are more issues, candidates, 
and groups competing for access to broadcast time. We have seen 
in the last decade a great increase in the number of special interest 
ftroups seeking to influence the political process at the Federal, 
State, and loral levels. Hundreds of political action committees 
have emei^ed to profoundly change the political environment. And 
there has been a substantial increase in the number of ballot prop- 
ositions and other initiatives promptod by grassroots political in- 
volvranent. 

It is not uncommon to have several rnqjor and minor party candi- 
dates nmning for a single office. Today, in fact, there are 17 de- 
clared candidates seeking the Democratic nomination for President 
in the New Hampshire primary. Four Republicans, in addition to 
President Reagan, are seeking the Republican nomination. This 
does not include the host of independents and fringe party candi- 
dates who run for President during each Presidential election year. 

As more and more candidates and special interest groups vie for 
broadcast time, and as the controversied issues facing our commu- 
nities multiply, the public is in need of more and more informa- 
tion — more news, more public affairs, and more meaningful debate 
<m the issues of the day. Yet, positioned, ironically, as an obstacle 
to increasing the flow of information to the public are the Fairness 
Doctrine and political broadcasting laws. 

Last week, this committee heard from broadcasters from around 
the Nati(m who came to testify about their experience with the 
Fairness Doctrine find the political broadcast laws. They came from 
large cities and small communities, and from both radio and televi- 
sion stations. 

The Station manager from an AM station in Miami told about 
the efforts of a local utility company to manipulate the Fairness 
Doctrine in order to silence the station's editorials against a rate 
hike request. 

The general manager of a network affiliate station in Phoenix 
told of how section 315 prevented his station from broadcasting, in 
its entirety, a speech by then-candidate Jimmy Carter on his first 
vi^ to Arizona. 
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A news director from Milwaukee spoke of a mayor's efforts to 
stifle criticism from the station by filing a personal attack rule 
complaint. 

These broadcasters and others who testified demonstrated that 
the Fairness Doctrine and political broadcasting laws impose a reg- 
ulatory straitjacket on the free flow of information at a time when 
the public seeks more and more information about the controver- 
sial issues of the day. 

Now, I am not suggesting that all broadcasters have the desire or 
the intent to become electronic op-ed pages, devoting most of their 
time and resources to the presentation of controveraial viewpointe 
or hard-hitting editorials. But I do believe that experience demon- 
strates that the reality of the Fairness Doctrine is tnat those broad- 
casters who are committed to such an ideal are being hampered 
from achieving it. 

Ilie laws and regulations that S. 1917 would repeal are hamper- 
ing broadcasters from providing meaningful, indepth coverage of 
candidates and issues and blunting the editorial process by the 
threat of Government intrusion. As one stetion executive re- 
marked, the Fairness Doctrine "makes it easier itnd more accepta- 
ble in this country to sell soft drinks than to promote hard issues. 

In the Red Lion case the Supreme Court was not unaware that 
the Fairness Doctrine might have a chilling effect on the coverage 
of controversial issues. It noted that: 

If experience with the administration of these doctrinea indicataa that they have 
the net effect of rediidns rather than enhancing the value and quali^ of corerege, 
there will be time enough to reconsider the constitutiona] impUcatioai. 

Today, 15 years after Red Lion and some 30 years since the Fair- 
ness Doctrine was first articulated and over 50 years since the po- 
litical broadcasting laws were enacted, it is clear that the time to 
reexamine these restrictions is long overdue. 

Congress should revisit and ultimately repeal content restrictions 
on broadcasting not onl)[ because of the chilling effect, but also be- 
cause the purported justification for abridging the first amendment 
righte of broadcasters, the so-called scarcity rationale, is no longer 
tenable. When the Communications Act was enacted in 1934, there 
were 583 AM stations and no FM or television stations on tiie air. 
Today, there are over 9,300 AM and FM radio stations and over 
1,100 television stations. An estimated 28 percent of television 
households currently receive 10 or more television stations over the 
air and 80 percent receive 5 or more signals.. The authorization of 
thousands of low power television stations and several direct broad- 
cast satellites will further increase the availability of free over-the- 
air television. In addition, approximately 40 percent of American 
households have access to cable television, and there is an array of 
emei^ing delivery systems such as multipoint distribution services, 
satellite master antenna television, video cassettes, and video discs. 
The environment is substantially different frx)m that of 1927 when 
Congress, fearing that a small number of radio stations and equip- 
ment manufacturers would monopolize the limited frequencies 
available, imposed limitations on free expression by broadcast li- 
censees. Compounding this is the dramatic growth projected in the 
pay video marketplace through the next de^e, as well as techno- 
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logical developmeDts which allow more efficient use of spectrum to 
produce even more delivery system opportunities. The scarcity ra> 
tionale has become em anachronism. 

The proliferation of new technolc^es has blurred the traditional 
distinctions between the print and broadcast media. Thus, with the 
emergence of electronic publishing it has become harder for r^ula- 
tors to distinguish between print and broadcast journalism. 

The new electronic publishing technologies pose a r^ulatory di- 
lemma: Should we continue the increasingly^ duficult task of draw- 
ing a line between those journalists who will be uxwrded full first 
amendment rights and those who, like broEtdcasters today, shall be 
accorded second-class citizenship? Justice Stewart suggiested an 
answer to this question when he wrote that "If first amendment 
values mean anything, they should meem at least this: if we must 
choose whether editorial decisions are to be made in the free judg- 
ment of individual broadcasters, or imposed by bureaucratic futt, 
the choice must be for freedom." 

There are those who oppose this l^islation, some of whom you 
heard from. And as you omerved, meuiy of those who oppose repeal 
of content restrictions speak not solely for fairness, but also from a 
desire to have the broadcast media represent their unique view- 
points. 

Naturally, many groups support laws and rules that allow them 
access to the airwaves, often free of charge. What tends to ^et lost 
in discussions of the Fairness Doctrine and section 315 is that 
broadcasters are journalists. As journalists, we in the broadcast in- 
dustry adhere to our own code of fairness, the fairness inherent in 
journalistic ethics of accuracy and objectivity. 

The difficulty Eirises when the Government gets into the act by 
second^uessing editorial decisions, by deciding what is and is not 
fair, and, as Justice Douglas once observed, by allowing "adminis- 
tration eiler administration to toy with TV and radio m order to 
serve its sordid or its benevolent ends." 

It has been said that misplaced logic is the art of going wrong 
with confidence. Perhaps nothing exemplifies this statement better 
than the history and enect of content restrictions on broadcasting. 
Instead of facilitating robust discussion on the controversial issues 
of the day, the fiumess doctrine and political broadcasting laws 
have inhibited meaningful debate. 

The very premise of these restrictions is at odds with the first 
amendment, and their constitutional justification — scarcity — no 
lon^r exists. In sum, Mr. Chairmem, broadcasters have opposed 
their second class status under the first amendment from the 
outset and we continue to do so today. We have been the victims of 
these restrictions, but perhaps no more than the public, which suf- 
fers most from the bottleneck on information that these laws and 
regulations impose. 

We applaud you for introducing S. 1917 and fully support it as 
an opportunity to achieve full first amendment rights tor broad- 
casting. 

Thank you. 

The Chairman. Thank you. 

Ms. Kaplan, representing the National Radio Broadcasters Asso- 
ciation. 
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Ms. Kaplan. Thank you, Mr. Chairman. 

I am representing today the National Radio Broadcasters Aaso- 
ciation, which represents over 2,000 AM and FM statdons acrosB 
the United States. I am also a liensee of two radio Btatums in Char- 
lotte, N.C. 

The NRBA endorses the Freedom of Expression Act of 1983 be- 
cause this legislatioD protects the paramount value of freedom of 
expression. The provisions of the Conmiunication Act which this 
legislation repeals have been justified on a broadcast spectrum 
scarcity which has absolutely no factual or logical basis in li^t of 
the over 9,000 ratio stations and 1,000 television stations operating 
in a communications marketplace which is extremely diversifiea 
today. 

The Supreme Court has ruled that the first amendment prohibits 
the Government from intruding into newspaper editorial judgment, 
which has been much discussed here today. The same standard 
should absolutely apply to broadcast communications media. 

Sections 312 and 315 of the Communications Act lead broadcast- 
ers to provide less, rather than more, diversified programing and 
information, because those provisions give direct incentives for self- 
censorship to avoid governmental interference. I, along with mai^ 
other broadcasters, can personally give many instances where this 
occurs on a regular basis. 

Those provisions are not constitutionally justified and impciir the 
exercise of first amendment freedoms. Therefore, we support, 
NRBA supports, the intent of S. 1917 to repeal all of these tluit in- 
hibit such activity. 

I would also like to comment, if I might, on a couple of things 
that have taken place previously this morning. The Senator who is 
no longer here. Senator Prrasler, talked about the fact that every- 
one "reads from the Washington Post" and that is the entire news 
throughout the United States. I think that many people who live in 
Washington or live in New York, if it does not come in the Wash- 
ington Post or the New York Times, they think it does not exist 

And No. 2, this is not used as a rip and read source for radio sta- 
tions throughout the United States. As a matter of fact, I do not 
know what the circulation of the Washington Post is, say, in North 
Carolina. I am sure it has some. But I do not know any stations, 
radio or television, who r^uUtrly quote the Washington Post as 
their news source throughout their news day on most days. 

The other thing was the lady who spoke a few minutes ago con- 
cerning the drunk driving activity and that there was no — abso- 
lutely nothing going on in the drunk driving area or antidrunk 
driving area. North Carolina I think is a good example of a Stoto 
which has just passed a rather rigorous drunk driving law. 

The organization called MADD, which is Mothers Against Dnmk 
Drivers, is all over every piece of media all the time in the State of 
North Carolina, whether it is print or electronic, and has given a 
great deal of publicity, and this whole issue has been given a great 
deal of publicity in North Carolina, and this is also taking ple^ in 
other States across the United States. 

Whether her organization is another question, hut certainly the 
drunk driving issue is one that is receiving a great deal of publicity, 
and news coverage across the United Stat^. 
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My name is Harriet A. Kaplan. I am the former Preoident and member of the 
Esecutive Conunittee of the National Radio Broadcasters Association, a non-profit 
trade association which repreoents approximately 2,000 AM and FM radio statioot 
located throu^Miut the United States. I am also the m^ority stockholder and Chief 
Executive Officer irf Sis Radio, Inc., licensee of Stotion WAYS and WROQ-FM, 
Charlotte, North Carolina. I wont to thank the Conunittee for giving me this oppor- 
tuniw to preamt the views of the NRBA concerning the Freedom of Expression Act 

The NRBA heartily endorsee this legislatioo because it protects the paramount 
value of freedom of espreenon. We thoroughly agne with the findings of Senate Bill 
S. 1917 and particulany with the finding that tne most effective method to e 
that the public receives a variety of ideas and experiences is to eliminate gc 
ment regulation of the content tx infomuttioii which the broadcast media ivovideo. 



that the public receives a variety of ideas and experiences is to eliminate govern- 
ment regulation of the content tx infomuttioii which the broadcast media ivovideo. 
The NIAA strongly believes that radio should be freed IVom excessive government 
r^ulation. Nowhere is the need to eliminate cumbenome and counterpreductive 
government contnri morebasic than in the area of Sections 312 and 316 of the Com- 
munications Act, since these provisions allow the government to regulate the con- 
tent of what broadcasters say. Thus, the NRBA supports the purpose of S. 1917 to 
repeal Sections 312 and 316 and to clarify Section %6 in order to make dear that 
tlw government may no longer censor or control tiie content of broadcast communi- 
cattons. 
The NRBA believes that the CcHnrounications Act currently allow* a degree of 



governmental regulation ^ editorial dedsionB and poUtiral dmato which is incon- 
sistent with basic First Amendment principles. This regulation leads to less, rather 
than more, sinrited debate and chills the diversity (^ vMcee whkh the First Amend- 
ment was designed to fbstor. In today's media market there rimply is no justifica- 
tion for any governmental regulation of the ritfht of broadcasters to engage in free 
speech. It is tune to give broadcasters the same basic rights to engage in free exprea- 
sion as the print mema enjoys. This is what S. 1917 is deaifned to accomplish. 

A bit of background about Sections 312 and 316 is useful in order to understand 
the need for S. 1917. Broadcasters are subject to the FCCs foimeoa doctrine which 
was ratified by 1959 amnidments to Semon 316. The fairness doctrine requires 



Co. v. FCC ' when it affirmed two ri^t of reply rules which the FCC had developed 
as corollaries of the faimees doctrine. These corollaries are the "personat attack" 
and "political editorial" rules. A third right of reply doctrone, the equal time" rule 
for political candidates, is explicitly enacted in Section 316, 

Section 312 which Congress enacted in 1971 reauires broadcasters to provide "rea- 
sonable access" to their tacilitiee for federal candidates. This stotute was upheld in 
CBS, Inc. \. FCC, * which dealt with the request of the Cartor-Mondale campaign 
committee to the networks for advertising time. Hie networks denied the request 
because they claimed it was for too much time and that it came too early in the 
campaign and tiiey appealed from the FCC deci«on that their action violated Sec- 
tion 312. Hie Court, hcnrever, referred to ila analysis in Red Lion and approved in 
FCCs administratiwi oT the "reasonable acceos" requirement. 



uphold the fairness doctrine and Sections 812 and 316— which I shall generally de- 
scribe as the "faimees doctrine and political advertising obligations"— has been the 
theory that there are limited broadcast frequendea and; Uiua, the government must 
regulate the content t£ tiie broadcasts aired l^ those who the government selects as 
Ucenseea of those frequencies, "niis qiectrum scardty rationale, however, has serious 
factual and logical flaws. Americans are served today by over 9,000 radio stolion 
and 1,000 television stetions, which far outweighs the number of newspaper. And 
while the number irf competing daily newspapers has decreased over the past years, 
the number of broadcast stations has continued to grow. For instance, in the radio 
field, the TOO has modified its FM rules to permit the assignment of up to 1,000 
additional FM stetions and has increased the number of AM statJons in recent years 
by amendments to various technical rules. 
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ministration recently reported to the Subcommittee on CMnrounicatwiu of this 
Committee that 

"Any objective review of the communicationa field today will dearly ibow an ex- 
plosion in the number of new video, audio, print and btonded technologiM which 
reach significant numberv of the American public today. Already the devehqimenta 
in tdecommunications offer a vast array of outlets for disseminating information. 
Givm these developments and those to come, the electronic media can no longer be 
considered icarce, in relative or abeolute terms, particularly when cmnpared to the 
decline in competitive daily newspapers.' 

llius, to the average American, there is no ibortago of either broadcast stati<»s 
or, more impOTbmtly, of diverse sourcea of news and information. 

Even the rOC, the agency charged with overseeing the fairness doctrine and polit- 
ical advertising rules, has recogmsed the fact that the spectrum scarcity rationale 
has lost whatever factual or logistical validity it may have once had and, in 1981, 
the PCC recommmded that the requirements of Sections 312 and 316 be repealed. 

Aside from the factual question of how many competing sotircM of programming 
and information exist in the electronic communications market, spectrum scard^ 



ent and numerous press. Ilie few partisan newspapers serving the young nation at 
the time of the adoption of the Firat Amendment provide graphic evidence that the 
farmers of our Bill of Rights did not imagine that medom of qwech should be limit- 
ed based on the number of roeaken. I streee the number of newspapers because the 
Court has ruled in Miami MeraUt Co. v. Tbmillo' that right of reply requirements 
similar to the fairness doctrine and p<ditical advertising obligations ore flatly uncon- 
stitutional if applied to newspapers. Hie Court recognised unat f<sw American dtiee 
are served by competing locid newqwpers, but refused to r^ upon a newqieper 
scard^ theory to allow government intrudon into the editorial procen of newspa- 
pers. Instead, the Court held that ri^t of reply obligations violate the First Amend- 
ment because they intrude into the function M editors. According to Miami Herald, 
"it has yet to be demonstrated how governmental regulation of this crucial prooew 
can be exercised consistent with First Amendment guarantees of a free 
pren. . . ." ' 

The dear teaching of Miami Herald has not been followed in the broedcastiitt 
field because of the scardty rationale. Yet this rationale has no validity today ana, 
in any event, doee not justify government intrudon into &ee speech. Radio brood- 
castets are proud of and strive to protect their journalistic indqwndence and edito- 
rial freedom. Tlwee valuee are thwarted, however, by the current system of broad- 
cast regulation contained in Sections 312 and 316. 

The different^ between the First Amendment protection accorded the electronic 
media and the print media seems to be merely one of tradition. Broadcast regula- 
tion was imposed in the 1920b before Pirat Amendment analysis was relativdy de- 
vdoped and when few, if any, understood the potential of the new dectronk com- 
municatton sources. By the time of Rtd Lion, the broadcast regulation scheme had 
bem in effect for fbur decades, and it amwars that the spectrum scardty ratloaale 
was merely a "poet hoc attempt to explam the status quo." ■ The courts are begin- 
ning to question this tradition, as is wow in a recent passage from the Court of ^>- 
petJs in Loveday v. FCO. 

"Today when the number of broadcast stations not only far exceeds the number 
when the Communications Act was adopted . . . but rivals and far e xc ee ds the 
number of newspapers and magadnes in which political mMsagee may effectively be 
carried, it eeem* unlikely that the Fir«t Amendment protection of broadcast politi- 
cal speech will conti^ct nirther, and they may well expand." * 

Neverthelesr "-"- .ii...- -»« 1. — 

rst Amendm 
was founded. 

Because of the nun ^ ' of broadcast stations, particularly radio broadcast stotioos, 
there is no need for db.diled government oversight to ensure that diverse sources of 



*NTIA, U.S. Dent, of Craiuwrce, "Print and Ekctronic Madia: The Caee fto First 
Paitv" 81 (19S3). 
Mia vs. 241 (1974). 
'At Bt 25S9. 
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inforroation exist. Radio broadcasten have evtry incentive in today's < 
tion marketplace to provide diverse and novel foimats, including all news proKTBin- 
ming and other sorts of material tailored to meet the needs and intereets of oifTer- 
ent gnnipa in the community. Government control imposed by the fairness doctrine 
and political advertising obligations, however, leads broedcast«n to avoid controver- 
sial topics or (lolitical matters in some instancee because the broadcast of such mate- 
rial carries with it a duty to offer time to other groupa or candidates. It is perfectly 
understandable that broadcasters do not want the government to tell them what to 
MV and bow to sav it, and tiiat th^ do not want to become embroiled in detailed 
FCC oversight of their programing. Such oversight is inconaisteiit with fi-ee speech. 
It is also costly to adhere to FCC rtfculation* and to defend against allegations that 
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^ . . j by Sections 312 and 316 actually stifle discussion and diversity eaiA prevent 
DroadcBsters from fully responding to market pressures for innovative and diverse 
programing. 

In the Afiami Htarld decision, the Court explicitly recognimd that newpaper 
editor "miffht well include that the safe course is to avoid controversy" when faced 
with a rijpt of replv statute, and that a "(gjovermentenforced right of access ines- 
^pable 'dampens the vigor and limits the varietv of public degbate . . . .' "* The 
FOG has recognised that the fairness and political advertisingi^es have this same 
effect on broadcasters of causing self censOTriiip. In fact, the FCC has recentlv com- 
menced a rule making proceeding to repeal the nonstatutory components of these 
oUigations based on m recognition that the rules inevitably chill the selection of 
broadcast material and the exercise of editorial discreption.* As can be seen, there- 
fore, the fairness doctrine and political advertising rules have the opposite result 
from what was intended. 

Hie editorial discretion of broadcasters is no less critical to their exercise of First 



Amendment protected freedom of speech than is the editorial discretion of newspa- 
ner editors. Guaranteed freedoms <tt expression should not be restrained simply be- 
e the expression in being delivered by electronic means. To those who atrees the 



significance of television and radio broadcasts to most citizens' daily lives and a 
sources of news I say this significance supplies the most important reason to extend 
the First Amendment to the broadcast media. Since broadcast communications have 
such a significant place in our lives, they must be subject to lees, rather than more, 
government control over their content 

nie tradition of impoong the fairness doctrine and political advertising obli^- 
tlons on the electronic media has no place in a nation whidi valuee the preservation 
rf free speed). These obligatioiis are directly based on the content of speech, and the 
Court has stated that it 'has sustained content-based restrictions only in the moat 
extraordinary drcumstancee."" As constitutional sdwlar Profeeaor Tribe has con- 
tended, "any governmental action aimed at communicative impact is presumptively 
atodds with the first amendment"" The governmental action nnbodied in the faii^ 
ness doctrine and Sections 312 and 816 is particularly at odds with the Vint Amend- 
ment since it tells broadcasters what they can and cannot say, limits the opportuni- 
ty for political discussion because of its chilliDg effect on broadcasters' editmial dis- 
cretion, and operates in an arbitrary foshion only upon the electronic media. For 
these reasons the NSBA believes it is time to extend Oie First Amendment to broad- 
casting, and therefore the ^fIlBA endorses the Freedom of Expression Act of 1988. 

The Chaibman. I sensed that perhaps it is that her oi^anization 
is not getting on, rather than the issue is not getting aired. I am 
like you. It seems to me that I have heard about this issue, includ- 
ing Uie {tntidrunk driving side of it, rather extensively in the news 
media, print, and broadc^. 

Next we will hear from Ed Godirey, the president of the Radio- 
Television News Directors Association and an old Mend of mine 
from KEWM, Portland, Or^. I guess we've known each other 
about 15 years. 

• 489 U.S. St 257. 

• Notice of Propowd Rule Making in G«i. Docket No. BS-484, FYX 83-218 (releuad June 14, 
1983). 

"■ Bolgtr *. ybuiui Drug ProducU Corp-. 103 S. Ct. 

» L. fiibe, Amanon CoiutitutMnal Uw. f 12-2 et 681 (inS). 
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Mr. Godfrey. Yes, and we have not seen each other for about 7. 

My oivanization appreciates the opportunitv to present its views 
on S. 1917. 1 am president of RTNDA and will be until December 7 
of this ^ear, and I am presently a local news director at WAVE-TV 
in Louisville, Ky., owned by Cosmos Broadcasting. We have six tel- 
evision stations. We are headquartered in Greenville, S.C. 

We news directors are determined to end our second class citi- 
zenship under the first amendment. The Communications Act re- 
quires Government r^^ulation of the journalistic content of elec> 
tronic media in ways clearly forbidden for regulation of print 
media content. The public we serve is the ultimate loser. 

For many years RTNDA has actively opposed content r^ulation 
under section 315 of the act. In 1967, we unsuccessfully fought the 
FCC's adoption of the persooEil attack and political editorial rules 
and then convinced a Federal Court of Appeals to set aside those 
rules as a violation of the first amendment. In the final chapter of 
that case, which was consolidated with the Red Lion case, the Su- 
preme Court upheld the constitutionality of the Fairness Doctrine 
which S. 1917 would so wisely abolish. 

It is encouraging to see the FCC itself move full circle and now 

{iropose repeal of the personal attack emd political editorial rules. 
t is heartening to see the FCC remove equal opportunity restric- 
tions from candidate debates arranged by broadcasters. But there 
is only so much that the Commission can do consistent with section 
315 and other provisions of the act, and the Commission itself could 
change its mind again at another time. 

Ideally, as l^al scholars have testified here, the first amendment 
and its interpretation by the Supreme Court should be our shield 
from Government intrusions of this kind. But we should not wait 
for this to hawen, because the need for such reconsideration is 
long overdue. Tnerefore, we welcome and support this bill for stat- 
utory repeal of section 315 and the strengthening of statutory pro- 
hibiuons against regulation of electronic journalism. 

I need not repeat at length what is already in this hearing record 
to contradict the spectrum scarcity theory of Red Lion: About the 
large growth in the number of broadcast stations and about the 
dramatic developments in communications technolc^y — both new 
forms and the potential for more efficient uses of the current allo- 
cations of the spectrum. 

It is abundantly clear that there is no scarcity of electronic 
media outlets vis-a-vis print media outlets in America in 1984. 
While there were only 2,915 broadcast stations on the air in 1949, 
when the FCC first expressed its Fairness Doctrine, today there are 
10,783, including 9,382 radio stations and 1,401 television stations. 
In stark contrast, there are today only 1,708 daily newspapers in 
America. Yet full first amendment freedoms are denied to broad- 
casters on the ground that they are more scarce than newspapers. 

Moreover, there are a myriad of other video and audio services 
available or soon to be available to the public, such as cable televi- 
sion, low power television, DBS, MDS, SMATV, teletext and video- 
text, video discs, and cassettes — the list goes on. Government's re- 
sponse to this explosion of interacting and competing mass media 
of communications must be to permit these media to freely partici- 
pate in and expand the open marketplace of ideas contemplated by 
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the first amendment — and not to impose restrainta on the form 
and content of those ideas. 

Now we learn that whatever scarcity there may once have been 
in the amount of spectrum available for electronic media outlets 
has apparently disappeared. The FCC's chief scientist. Dr. Robert 
Powers, testified last week that there is today no shortage of spec- 
trum capacity from a technological standpoint. Advancing technol- 
ogy has increased both the amount of spectrum available to elec- 
tronic media and the amount of electronic traffic that can traverse 
radio frequencies. In short, it is only Government decisionmaking 
and economics that limit the amount of spectrum available to elec- 
tronic media. 

Certainly the Government ^ould not be the cause of spectrum 
scarcity by the way it aUocates frequencies, and then use ^at arti- 
ficial scarcity as a reason for not following the normal require- 
ments of the first amendment. 

Similarly, the licensing structure of the Communications Act is 
no juBi^cation for program content regulation. Rather, the Gov- 
ernment's involvement in the communications selection process 
should be no more than is absolutely necessary emd should not 
permit the Government to bootstrap itself into a necessary and po- 
tentially dangerous control of media content. 

The fact that radio and television are the predominant sources of 
public information and opinion today gives the Congress all the 
more reason to maximize that control in the hands of thousands of 
broadcast stations Emd cable television systems and the newer 
fbrms of electronic communication, instead of reposing potential 
national control in five FCC Commissioners with political ties. 

The record in these heetrings is heavy with witnesses' explana- 
tions of how complex and yet still uncertain the application of the 
fairness and equal time rules has become, how difficult it is for 
broadcasters to understand and keep up with the many eispects and 
interpretations of those rules, and how inhibited many station 
managers, all news directors, and their lawyers have become in 
making what should be purely journalistic judgments. 

The hearing record also contains vivid examples of how misguid- 
ed are the citizen {uid special interest groups that believe, incor- 
rectly, that without this kind of r^n^ation there will be less oppor- 
tunity, rather than more opportunity, as we know there wul be 
and as we have heard here, for the views of these and other groups 
to be presented. 

We salute you, Senator Packwood, for spotlighting the defects of 
Government r^^lation of electronic journalism, and we hope that 
this conmiittee will favorably report S. 1917 as quickly as possible. 

The Chakbun. Ed, thank you. You should have seen the look on 
the broadcasters' faces when Dr. Powers, the chief scientist, was 
testifying. I posed the question: If we gave up one UHF-VHF fre- 
quency, could we have 200 radio stations in an area? Dr. Powers 
did not think it would be 200. I said, how many in the Washington 
area? He said, "95 to 100." You could see the panic in all the radio 
stations about having 100 new outlets to compete with. 

There is no scarcity. It is gone. 
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Mr. GODrsBY. Ab you well know, in 1977 in Portland, Orw., there 
were 37 AM and FM stations at that time, and I am sure there are 
more now. 

The Chairman. There are more. 

Ma. Criaman. 

Bfs. Warbick-Crisman. Mr. Chairman, members of the Commit- 
tee on Oxnmerce, Science, and Transportation: 

My name is Jeri Warrick-Crisman and I am president/«neral 
mana^r/owner of WNJR Radio, Union, N.J., a posititm I have 
held amce 1981. Prior to that time I was director of National Com- 
muniW Affairs for the National Broadcasting Co. in New York 
City. I have also been senior editor, broadcast standards, and televi- 
sion producer for the National Broadcasting Co. for 18 years. 

I would like to thank you for the invitation to speak to you today 
on behalf of American Women in Radio and Teteviaion. I am the 
president of AWRT. AWRT is a national oraanization of profession- 
als working in the electronic media and allied fields. It strives to 
p^romote the advancement of women working in the communica- 
tions field and to uphold the high standards of the industry. 

AWRT is pleased to have the ojwortunity of expressing its strong 
support for the passage of S. 1917, a bill introduced by Senator 
Packwood, which would preclude regulation of the content of 
broadcast and relatod communications by the Federal Communica- 
tions Commission. 

We believe that imssage of legislation which would give broad- 
casters the same nrst amendment protection eiyoyedby their 
fellow journalists of the print media is long overdue. AWRT agrees 
that democrapy requires the press to be free from content regula- 
tion, and passage of S. 1917 wul make that democratic imperative a 
reality for broadcast stations as it is for newspapers and maga- 
zines. 

AWRT agrees with the findings detailed in section 2 (^ the bill. 
As broadcasters, our members know that the chilling effect of the 
current system of r^ulation is not a threat but a rrality. The re- 
quirements of, for example, the political, editorial, and candidate 
^idorsement policies of the Commission effectively inhibit many 
stetions from expressing their positions on public issues. 

This deprives the public of both the informed view of those who 
have given much attention to the issues and of an alternative to 
the views of the print media. In the growing number of communi- 
ties, including many m^jor cities, served by only one newspaper, 
this lack of alternative media viewa seriously disserves the public 
interest. 

While we recognize that these particular policies are under ex- 
amination by the Commission, their chilling effect remains while 
they are pending, and other policies have similar effects. 

AWRT believes that passeige of S. 1917 will encourage vigorous 
debate concerning public issues. In our information hungry age, 
when advertising time during local television news shows may com- 
mand a higher price than all other nonnetwork time, there is little 
likelihood that broadcasters will ignore the public's need for news 
and information. 

The number of broadcast outlets has multiplied since the Fair^ 
ness Doctrine was promulgatod, and technological change is now 



ib. Google 



making available many more conventional broadcast and alterna- 
tive media outlets. In an era experiencing such an exploeion in the 
number of media outlets, there is no place or need for content r^- 
ulation by the FCC. 

AWRT strongly endorses S. 1917 and its elimination of the Fair- 
ness Doctrine andpolitical broadcasting, cablecasting rules, and its 
preclusion of all FCC examination of stetion programming. Passage 
of S. 1917 will permit broadcasters and the operators of new com- 
munications media fully to exercise their editorial discretion to 
provide the best possible service to the public. 

I thank you. 

The CiuURMAN. Thank you. 

Mr. Bell, let me pose a question to you, then the broadcasters 
can answer if they wish. You are one of the few people who 
touched upon the advertising aspect of this bill. Let us use the 
Mobil ad for a hypothetical. It is a normal free enterprise ad, like 
you see in the Wul Street Journal. It is not aimed at any particu- 
lar issue or any issue directly before Congress, but indeed it is a 
pro-free enterprise, we think competition is good for America ad. 

One, will television stations take it? Two, if they do take it, what 
obligation do they have to offer something either in the way of a 
paid response or a free response to that kind of ad? 

Mr. Bell. You are quite right that that is the issue. In fact, 
Mobil ads are a good example, because Mobil has been a strong ad- 
vocate of the right to buy tmie to express direct views. But take the 
lesser case. The example you are addressing is a general institu- 
tional ad in which they talk about 

The Chairman. But they are clearly representing a free enter- 
prise viewpoint. 

Mr. Bell. Right, but not even tf^ung a strong viewinint on an 
energy issue, merely going on the Eur or trying to buy time to talk 
about the policy of their company to serve the United States or the 
free enterprise system automatically raises the controversial issues 
question. 

In their case in particular and in the case of similar companies 
on issues like energy and environment, by tmd large, the broadcast- 
ers have turned those down. In fact, there is an extensive report 
which I happen to have here by Mobil, 10 case histories of theirs 
where they tried to get access to express their point of view. By 
and lar^e, now the policy would be to say that could raise an issue 
of public controversy, and I think, under the policy of the law, the 
broadcasters would be required to give time free of charge to other 
opposing points of view, and it would place the broadcasters in a 
ver^ dinicult position to determine wluch are the responsible op- 
posing points of view if there were any. 

So that there has been {ui inhibition there to many advertisers. 
Many more than now try to run paid ads as Mobil does in a lot of 
newspapers, many more would do so, but I am sure their attorneys 
say tnere is no point in trying to offer your advertisements with 
your compEiny's position on the issues, or even how your company 
operates m general, in light of the Fairness Doctrine restrictions. 
So I think they are discouraged from even attempting to advertise. 

The Chairman. As I recall, with the networks, Mobil even of- 
fered to buy the time for the other side. They were stUt turned 
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down because the networks were not quite sure who, and how 
many would get to respond. If you picK the wrong group, some 
other group complains. So they just said it was not worth it. 

Let me start with you, Ms. Kaplan, and so down the line. What 
would you do at your station if vou got an ad like that? 

Ma. Kaplan. Well, it depencu. Generally we will either turn it 
down and say do not bother or occasionally, depending on what the 
situation is, run it and then go out to do something else dealing 
with achieving Uie other point of view, as man^ of the other points 
of view as possible. There is not a great deal of that in radio. There 
are ads on issues that deal with referendums and issues. There is 
not a ^reat deal of the Mobil situation in radio, but there is more 
of the issue purpose. 

The Chairman. I believe there would be a lot more if you did not 
have to worry about providing response time. 

Ms. Kaplan. There is no question, a lot of that, and the ability to 
go pursue it, which absolutely does not exist now. I mean, I do not 
even let our sales department pursue political advertising. It is 
handled by a separate person, because the mickey mouse that is in- 
volved is incredible in the process. 

The Chairman. With our ads? 

Ms. Kaplan. With your ad. 

The Chaibman. Ms. Crisman, do you have the same opinion? 

Ms. Warrick-Ckisman. We would be inclined to steer away from 
it because of the problems just suggested. 

The Chairman. Eddie, what do you think, based upon your 6ays 
as a broadcaster? 

Mr. FRnrs. Well, I still have a few of those days left, Senator. I 
certainly hope. We have a few stations under our banner, but those 
types of^ads, the advocacy ads, do trigger greater responsibility and 
a more far reaching thought process tnan a normal commercial ad- 
vertiser would trigger. I suspect that in our individual stations, 
that it would cost more for us to try to find the opposing view than 
it would to air the ads to begin with. Coiise<^uently, most stations 
or smaller stations find it not even worthwhile to consider it, and 
normally just reject it and go about their business. 

The Chairman. Ed. 

Mr. Godfrey. Off the top of my head, I cannot speak to the man- 
agement of the station on this, out in past experience I know we 
would carefully look at it and probably would steer away from it 
There are many stations around the country now that accept ad- 
vertising from not only political candidates but also issues. I know 
of cases wheie an issue group has bought time during a campaign. 
News departments have actually been forewarned that they are 
eoing to have to carefully cover the other side to make sure that at 
least that opposing viewpoint had been on. 

The Chairman. As I understand it, >;ou do not have to give ad 
for ad, but you have to cover the other side. If you do not, you have 
to be prepared to give away some time. 

Mr. Godfrey. Absolutely. Naturally, the sales department would 
And it easier for the news department to get the opposing view 
than to give away that time. 

The Chairman. So the news department in essence says, why 
just not take the ad and we will all be better off. 
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Mr. Godfrey. Yes. 

The Chairman. So the public is served less rather than more. 

Mr. Godfrey. I would say so. 

The Chairman. Eddie. 

Mr. Fbttts. Senator, I think it goes beyond just giving ads away 
to the opposing view. Under the current rules, broadcasters have a 
responsibility to seek out the opposing views, which are not always 
easy. As you said earlier, oftentimes a station puts itself in jeop- 
ardy by not choosing the proper opposing viewpoint, if you will, as 
sometimes there are multiplicities of viewpoints. 

The Chairaian. If I were a station manager, I do not know for 
sure who I would go to for a response to a &ee enterprise ad. 

Ms. Kaplan. Well, you would have to go to more than one place, 
is the point 

The Chairman. You're right, you would have to go to more ihan 
one person. 

Ms. Kaplan. That is right, and when you get into the cemdidate 
issue of endorsements, you totally stoy away from any multiseat 
situation because you end up giving away to the opponente the sum 
total of all those who you have endorsed. 

The Chairbian. There were 9 or 10 candidates nmning in the 
primary, they would have to give time away nine or ten times. 

Ms. Kaplan. Even if it is not a large race, if you are dealing with 
a county commissioner on a local basis, which is not districted, or 
the seats that are at large, then even in a normal-sized race you 
stay away for that very issue. 

The Chairman. Your problem is, Where are the local issues? You 
are likely to have more candidates running for the city council or 
mayor than you are running for Governor or the U.S. Senate. 

Ms. Kaplan. And the importance to cover it is more on the na- 
tional level, because you are the only ones covering. 

The Chairman. Picture the situation you would have had in the 
senatorial race when you endorse one candidate and the other 30 
candidates want time. Clearly you will not endorse a candidate. 
You will not have any head-to-head debates. You will not have any- 
thing. You will cross your fingers and pray that your news judg- 
ment as to whom you cover is not challenged. You would say that 
coverage is news and hope you get away with it. 

Those are all the questions I have. 

That will conclude the hearing. I appreciate all your time. 

[Whereupon, at 11:51 a.m., the committee was adjourned, to re- 
convene at the call of the Chair.] 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 



SrATDiKNT or EhjoENi W. Wilkin 

My name is Eugene W. Wilkin. I live «t 26911 AvenidH Cabrillo, San Juan Capia- 
trano, CaliAvnia. For more than two decades I struggled to leam the buainsM <rf 
broadcttting, and to achieve standing as a successful member of that industry. Bly 
record is available for your inspection and it covers a "hands on" career in radio, 
television, film preduction and syndication plus the last ten years as a Consultant to 
a wide variety of industry clienta. 

"Hie main reason I became a Consultant, and to thus run my own life and enter- 
prise is rooted in the complete destruction of my broadcast management career by 
forces well beyond my control. 

l^e individual who submits this document is "the Accused". For 1 was accused by 
the Federal Communications Commission of violating the Fairness Doctrine; both as 
an individual, and as general mansger of the KREM station in Spokane, Washing- 

"nisse accusations were multiple; the foulness of my deeds covered such things as 
"conspiracy" and other unwortl^ actions. 

As a result of these allied violations my heresy became common koowledge at 
the time and tagged me forever "controversial". It also blew away my life in Spo- 
kane and again reduced me to xero financially. So much for the "climate" under 
which I offer this testimony. 

The facts of this Fairness Doctrine violation iriiile in Spokane are quickly related. 
As manager in television adminiabratJon, there is always a hj^ pile of "paper- 
work". Addressing myself to that one morning prior to 9 AM staff meeting, the tem- 
porary receptionist came into my offioe and said "Iliey're ready for you know. . .". 

1 replied "Okay . . . who are they' and what do they want?". "It's the F.C.C." she 
says, smiling sweetly. As you know, broadcasting is an emotional business. I assure 
you nothing could raise my hair any higher than to be told members of a regulatoiy 
agency are in your conference room, uid, in this case had been there for at least 
two hours. 

You could easily bear the sound of my boots as I went to the other end of the 
building. Walking into the room, two men at my ri^t stood up and in one motion 
produced identification and stated "We're from the Federal Communications Com- 
mission ... sit down." 

1 guess I could have pleaded the Fifth Amendment; or called an attorney, or shift- 
ed it all to the headquarters of KING Broadcasting, the parent of KREM-AM-FH- 
TV. But— I did not. I am a very "square" middle-American type; wore my country's 
uniform twelve years and have pished the game straight So—I answered all their 
questims read from a prepared list, and learned the following: 

1. 'Tou, EugMie W. Wilkin are quilty of violating the Fairness Doctrine and we 
are simply here to pick up the evidence. 

2. "We have subpoenaed your station logs for the past three months and they are 
there (pointing) on the table." 

I was then read a list of these "violations" including conspiracy and two doien 
other transgressions. Over the next three end one-half years. I became the central 
issue in a gestapo-like inquisition that prevasively occupied the beet part of every 
day. 

In the process it included such things as the company attorneys, understandably, 
scrubbing my insides with brillo pads looking for even the tiniest piece of rotten 
meat; to find it before the F.C.C. did and prepare a defense. 

At this point you may wonder— what was all this about? About a month before 
the F.C.C. inveetigation started, again I'm in the offlce and I hear a commotion out- 
side. Muffled but audible a voice says "I want to talk to the manager and now . . 
(227> 
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I got 1^ and went to the noiMt. Four individual! stood there with one mokenun 
saying "We want to go on the air from your studios right now in rebutt^ to your 
editorial stand on EXPO '74." 

My reply was "Fine. We'd be happy to air your opinion. Hay I see your identifica- 
tion, your bona fides, since you state you are speaking for all the environmentalists 

After very brief discussion they told me "Well be back with that." 

There endeth my association with what later turned out to be a "splinter group" 
of eight neighbora who had just broken off the nuuor environmental organization to 
fbrm their own ad hoc committee. 

Some background here briefly. KREM had taken a strong stand with respect to 
EXPO "74; aTways including the disclaimer asking for other opinion*. For three 
years we had done this rangmg over many topics of local and stete interest. One has 
since had national repercussions. 

KREM took a view that the last Gl miles of the Columbia River should be left 
pistine. We really did not need "another dam dam". In the process we felt adding 
mon nuclear power plants unwarranted; we applauded the ezistingmerations but 
additional ones at high cost seemed unfeasible. The demise of "WPPS" otherwise 
known as "Whoope" leaves considerable frustration in my heart. But broadcasters 
must be trusted to eiercise reason^le judgment when it comes to controvereial 
issues. In my case, and over the near four year* of promisee of dark government 
dungeons for my "crimes" there is no question that being found culpable would 
L J ._ _L .!._ .»_! concept as administered by the Commiseioa. 



have eerved to shore up the Fairness concept m 



Tbxn is an interesting end to this story. On a virit to the Capitol some months after 
KREM's license to iqnrate was quietly renewed, I nioke with one of the inquisitors 
who had examined me in behalf of the F.C.C. When I steted, and most sincerely "Do 
you have any idea what that four years did to the members of the KRENI staff 
much leM me? And that for the second time in my life I played the lead role in 
'Gone With the Wind"?" 

He answered in the classic mode. "But" he says "We didn't find anything . . .". 

"nien he did a curious thing, perhaps genuinely baaed on feeling sorry for me. He 
took out a small card from his shirt pocket over his heart on which I gather the 
various "G" pay scales were noted. "You were making about SO thousand as I re- 
member" he Btatee. "Yes" 1 said. "Well (as he writes on a slip of paper) take this 



individuals like myself to exercise our Constitutional rights in fiill. Let the markets 
place determine the course of events. Let the standards of the broadcaster, proven 
over the years to be substantially higher than any government "minimum be the 
guiding force. Strike down this ugly regulation beftore zealous hands commit another 
atrod^ as related in this Statement. 

Poeitiuis Held "In The Public Interest" by Eugene W. Wilkin During period as 
general manager KREM-AM-FM-TV Spokane, Wn. 

1. President; Inland Empire Dartmouth Club. 

2. Vice President: Spokane Chamdwr of Commerce. 

3. Founder Spokane Broadcasters Aseociation. 

4. Vice Chairman: United Way of Spokane. 

5. Board of Directors: Spokane Community Health Center. 

6. Chairman; Citizen's Advisory Committee, Dept. of Social & Health Servicea, 
State of Washington (Stotutory). 

7. Governors Committee on Voluntary Programs (State of Washington) (Stotuto- 
ry)- 

8. Whitworth College Advisory Board. 

9. Board of Directors: EXPO '74. 

10. Board of Directots: Spokane Symphony Society. 

Additional assignmento accepted over a 26 year broadcast career subrnttted on re- 
quest. 

Joint SrAmfEKT of U.S. Confkkknck or Ma yobs anu National Lkaqus or Crm 
For many decadee our national policy has mandated that the award of a broad- 
casting license creates a public trust under which the Ucensee is required to serve 
the public convenience, mterat or necessity. Thus the privilege of using scarce 
radio frequencies is conditioned, in part, upon the undertaking t^ licenaeee that 
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they will "devote a reasonable perceatage of their broadcast time to the coii»der- 
ati<Hi and discuaeion of public issues of Intereet in the community served by that 
particular station." To do so was thought to be in the public intereet. 

Tlw legislative proposal here under consideration would tenninate that public 
trust ancTeUminate the iwjuirement that a licensee must disstwiinate the news and 
ideas concerning the vital publk issues of the day. To do so would not serve the 
public interest 

In brief, the business of the National League of Cities and the United States Cem- 
ference of Mayors is to enhance the performance of municipal government. To that 
end we speak to the various functions and concerns of city officials who, under our 
political system, are charged with the responsibility for producing effective city gov- 



quality o 



There exists an obvious, elementary and inescapable relationship between the 

~~lity of city governmenta, the competence and r«ifonnance of city officiaU and 
easentialw political ^rooaas that puts these omdals in place and guides their 
activities. And it is a truism to acknowledge as we all do, that positive results from 
our political proceesea are dependent upon a well informed and active electorate. 
Our Suprnne Court has put the proposition succinctly: ". . . Speech concemins 
public affairs is more than self expression; it is the essence of self government. 
Without the comprebension and nndentaiiding <as well as the participation and 
support) of its informed citizens, competent municipal government beccnnes a less 
Ukiely prospect. If it happens, it simply is a matter or good luck. 

The proposal here under consideration to relieve bro«dcaat licensees of their obli- 
pition to report the community's news and to do so in an honeat and balanced fash- 
ion, is a proposed federal policy to rely on luck. Given the vidssitudee of luck we 
have condudsd, and so urge this Committee that such a policy is not in the public 
interest 

With limited opportunities available for face to face dialoguee between citizens 
and city officials, municipal leaders are dependent upmi other traditional means for 
fbetering discussions ana understanding of a given ci^s circumstances. It is the 
print medio, newspapers and other penodicds, and the broadcast media, radio, TV 
and perhaps in due course, cable, which must support the essential exchanges on 
public polteiea between dtizens and their elected and appointed municipal leaders. 

It is revealing to contider the circumstances <rf the thousands of local govern- 
ments nread acrces this nation. Hie New York Times and the Walt Street Journal 
do not keep citizens in&rmed as to what b taking place in their reepective local 
govenunmts. Nor can state or even "local" newspapers, which are dependent upon 
broad areas of circulation for their survival, adequately inform citizens of each and 
every community as to what his local government is doing and why. Accordinglv, 
the efforts of the mint media must be supplemented by those of the broadcast mecUa 
if our network oflocol communities are to be accorded the protections and bonefits 
rfan informed citizenry. 

In this context let us consider the reality of the broadcast media. Hie National 
Association of Broadcasters tells us that in our almost 86.4 million households, 98 
percent are television households and 99 percent ore radio households. As a result, 
they say, radio delivers the news first in Uw morning to 66 percent of adults: televi- 
sion is regarded as the source of most news by 66 percent of the public; and televi- 
sion is considered tlw most believable news medium. 

These impressive statistics tell us something more than when and where our dti- 
sens get the news, niqr suggest that our national policy of reouiring broadcasteis to 
present balanced versions M the news has been a releiwnt and effective poUcy. If, as 
the Supreme Court has said, information on public affairs is the essence of self gov- 
ernment, if a broadcast license is a privilege granted to a very limited few, and if 
this privilege is to be bestowed in the puUic interest then why ia it not appropriate 
to dnnand that a licensee serve the public convenience, intereet or necessity? And if 
under our present federal laws and polides our citizens have oome to rely prisiarily 
pn the breadcast media for eeeential information on public affairs, what public in- 
terest is te be served by ahandoning the policy that privileged broadcast licenses be 
required te present that news, and m a reasonable and balanced faahion. 

U) the view of city (rfficials, such a policy switoh seems both irrational and con- 
truy to the public intereet 

There is another aspect of the proposal to abandon our heretofore succeesfiil 
poUcy to require the broadcast licensee to provide adequate and balanced coverage 
of iasues of public importance which is of particular concern to local government 
officials and merite discussion here. 

The Censua Bureau tells us that in the United States we have about 19 thousand 
municipalities and townships of which 18.6 thousand have a population of lees than 
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thoiuand people. Bach of these communitieB manifest iti own unique veniona of 

lunicipBl Blfain. Given theae .- . . . 

baracteriBtics of today's media 
ing freedom from the obligatioE 
hangea tnm the penp 
. r citixena either will continue to be well served by the media or well u 
fbrmed on public iaauee. 

But even if <ea the l^islation under consideration does) one assumed that the 
public was by and large adequately enlightened on municipal matters, consider the 
circumstances of a respcnuible load goveminent official (who understands and be- 
lieves that infbrmad citizena are eeaential to effective government) who finda either 
ttie available breadcaat media haa ignored completely vital municipal isauea, or even 
3, haa Irreaponilbly distorted uoae ianies and onfairly attacked the reaponaible 



local offidals uul their actions. How in these drcumatances, ia this ofTicial aupposed 

■ ■■ ? What, ■ 

nedy, ifany? 

Under existing federal law, if the offending media is a broadcast Ucensee, that 



to achieve that informed public which is the essence of self government? What, in 
die public interest, should be his remedy, ifany? 



federal law contemplates a mnedy, a course of action which a public official can 
pursue in seeking an informed citiienry. This, of coune, is the so-called Paimeaa 
Doctrine which the proposal before this Committee seeks to abolish. If this were 
'adopted, our munici[«l official in the circumstances described above would be with- 
out recourse. 

If it is true that a well informed citizen ia the foundation of successful self govem- 
nent, then it ia not in the public interest to abandon a long standing and auccesaful 
federal po\icy which for many decades has supported that princi'rie. 

It ia not uie intent of this atat«nient totally to ignore the dimculties of adminis- 
tering equitably a federal communication policy which seeks to perpetuate such 
ephemeral quafitiee as balanced newa coverage and unfair commentaries on ofHcial 
actions of public administration. These difiicuities are substantial. 

But it ia our conclusioa that despite these difficulties the public interest is better 
served is a standard of responsible performance in these matters is imposed upon 
the beneflciariM of an exclualve broadcast license. It is a priviledge which must 
carry with it balancing reeponaibilitiee. It b preferable to nave a relevant policy, 
difficult to administer, whiot serves the public interest then to abandon that intw- 
test serving policy in favor of administrative simidicity. Too much is lost if broad- 
casters are relived of the requirement that they serve the public as well as th«n- 

dTATKHENT OF THB ANTl-DorAMATION LkAQUI OF B'nAI B'RtTH 

Mr. Chairman: The Anti-Defamation League of B'nai B'rith welcomes this oppor- 
tunity to ezpreas its views on the "Freedom of Exprenion Act" (S. 1917), introduced 
October 3, 1983 by Senator Bob Packwood. ADL has consistently supported the right 
eS all Americans to exercise the freedom of speech guaranteed by tho First Amend- 
ment It is an extension of this longstanding position that prompts us to oppose the 
bill at issue before the Committee. 

Since ita inception, over 70 ^eais ago, the League has been cognizant of the s^ 
cial concerns raised by the First Amendment. ADL was founded, according to its 
charter, "to atop, b^ appeals to reason and conscience, and if necessary, by appeals 
to law, the defamation of the Jewish people. Its ultimate purpose is to secure justice 
and fair treatment to all citiiens alike and to put an end forever to unjust and 
unfair discrimination against and riducule of any sect or bedv of citizens." Thia ob- 
jective has been translated into educational programs ana l^al efforts by the 
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e has been firm in its Bu^>port for and reliance upon the First Amendment, 
r than silencing or censoring the bigoted voices, AOL has attempted to change 
discriminatory attitudes, to educate the prejudiced, and to present a fair and objec- 
tive picture to the public. History haa tau^t ua that tools of suppression and re- 
striction merely fan the flames of bigotry. For thia reason, ADL boa relied on the 
power of broad and open public ddaate, believii^ that the interests of a democratic 
aociety are best servea by the free exchange of diverse ideas. 

The faimeas doctrine; the equal time rule and the reasonable acccee provision of 
the Communieationa Act of IKM, which would be aboliahed by S. 1917, have been 
instrumental in promoting that free exchange of diverse ideaa within the context of 
the broadcast medium. Recognizing the tecmiological need for licensing reetrictioiia. 
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Public accw rulM, fftr (ram infringing on First Amendment freedoms, guarantee 
the divenity of opinion envisa^ b^ the fnunen of the Bill of Righta. The free and 
open diacussion of differing views is more than protected under the First Amend- 
ment, it has been called the eaaence of a democratic selficovenunent. Broadcasters 
retain coinpleta control over programming content, and mav broadcast any view on 
any iasu^ federal reffulatlMia merely ennire that after a breadcaster has spoken, 
oontraiting views wiU be heard. 'Hie broadeet discretion ia granted the licensee in 
complying with theae regulations, in terrni of when oppoaing views are preeented, 
the spouqieraon and the amount of air time devoted to the presentation. 

Proptments of S. 1917 have dted technological advances in broadcasting ai 
grounds fbr removing FOC regulations over the broadcast media. The proliferation 
of new cable stationB, video communicaUons and low power radio and television sta- 
tions ii offered as proof that government rwulation is no longer neceesarv to ensure 
that a wide variety of information reachee the public. In ReaLiort Broadcaating Co. 
Inc. V. FCC, the Supreme Court specifically rejected this argument, noting that 
more effective utilisation of the electronic spectrum had been developed concurrent- 
ly with applications fbr its use: "Nothing in this record, or in our own reeearcbea, 
oonvincee us that the reeource is no longer one for which wise planning is essen- 
tial."' 

"nie development of new media is no guarantee of public access. Cable companies 
are under no obligation to offer public acceea channels for community use. Wide- 
spread use of video telecommunications is still very much in the future. Although 
teduMrfogy has i^ned up new regions of the broadcast spectrum, even the advent of 
these future developments will not lessen the need for foimees obligations on the 
medium. Hm multiplid^ of broadcast transminion is no guarantee that issues of 
particular importance to a community will reach the public's attention. Adding 
more voices to the airwavea, white Increasiag competition for commercial sponsor- 



_- ic receives on poltticd candidates and concerns. 

Thus, practically, tachnoloKkal progress has litUe impact on the public access. 
Public interest require* that federal laws mandating fairness in broadcasting must 
be maintained. 

Other woponenta of deregulation have argued that competition among broadcost- 
«rs and the public can be relied on to replace the current public interest" standard 
with a more eflbctive "marketplace" approach to the electronic media. Strict reli- 
ance m the market theory, however, poses serious risks which ore not present in 
the traditional public trustee approach. First, the marketplace is an imperfect crea- 
ture; it is not a panacea for the perceived disadvantages of zovemment regulation. 
Under the market analysis, a decrease in listeners will influence the broadcaster 
and convince him to be more responsive to audience preference. For example, if the 
public decides a radio station is airing too many commercials, they will let the 
broadcaster know by turning off the station. This listener preference, as the theory 
prttiecta, will be reflected in the station's ratings and, ultimately, the station's com- 
mmcial revenue, forcing the Iwosidcaster to reevaluate his or her programming. In 
the absence of federal regulations, however, competition in the market may well 
crease commercial levels in the entire listening ai " *^ 

have adequate recourse? Leaving rwulation solely ii 
ers and eonnietitive broadcasters is meffective. 

Second, there is little evidence to support the belief that broadcasters will, on 
tbeir own initiative, voluntarily sacrifice lucrative sponsored programming fbr the 
amount of air time necessary to keep the public informed on miportant controver- 
''il iasuea. Even under current regulations, most broadcasters derate the bare mini- 



crative prime tune periods. 

Third, it is asserted that elimination of the fairness doctrine and federal guaran- 
tees of public access will promote diversity in broadcasting; in fact the opposite is 
tnie. Broadcasters, cognisant of their responsibility to the public as licensees, are 
oUigated to devoto a reasonable amount of time to issues m public importance, as 
enunciated under the fairness doctrine. The legislative proposal before this Commit- 
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CnmmiBsion, will a 
the public. 
For example, in efforts to deregulate breadcttting, the FCC k confideriiig the 



gardleea of the number of broadcast staUons, we will be bearing from a imaller 
group of broadcasters, therefbre decreasing diversity. Moreover, simplified licensing 
applications and renewal forma and longer licensing terms make it more difficult 
for the Commission to determine if the licensee is operating in the public interest. 
Such revisiODB make FCC oversight more difficult and lessen the broadcaster's obli- 



tation to be responsive to community needs. 

Federal regulation broadcast media is a necessary means of preaerv_^ 

Amendment values for all citizens. In rejecting a challenge by broadcasters to public 



8 rules in Red Lion, the Sujra«me Court reaffirmed this principle, pointi^ out 

that it is confiistant with the 'Tirst Amendment goal of producmg an informed 
public."* The Court continues; 

"Otherwise, station owners and a few networks would have unfettered power to 
make time available only to the highest bidders, to communicate only their own 
views on public issues, people and candidates, and to permit on the air only those 
with whom they agree. There is no sanctuary in the First Amendment for unlimited 
private censorship operating in a medium not open to all. 'Freedom of the press 
mim governmental interference under the First Amendment does not sanction re- 
pression of that freedom by private interests.' " [citation omitted] ' 

The Anti-Defamation League, a firm advocate of the First Amendment's free 
speech guarantees, welcomes this opportunity to affirm its support for the fairness 
doctrine, the equal time rule and the reasonable access rule as effective and consti- 



Stathunt of thi Aubrican Jiwish Commttteb and thi Amcbican Jewish Con- 

QMSS, Woukk's Amkrican ORT, thi Union or Ohthodox Jewish Conobbga- 

TioNS or America, and UNrrm SyNAOOOUE or Axbrica 

Ihe American Jewish Committee (AJC) is a national organization of approximate- 
ly 60,000 members dedicated to the protection of the religious liberties and civil 
rights of American Jews. It has always been the conviction of this organization that 
tms Koal can best be accomplished by working to preserve and promote the constitu- 
tional rights of all Americans. 

SpeciflCBlly, AJC is committed to the belief that the free flow to diverse ideas and 
information and informed discussion of issues of public importance, which lie at the 
heart of the First Amendment to the United States Constitution, are fundamental 
to a robust democratic system. AJC has attempted to facilitate this principle 
through the widespread dissemination of our research and policy studies on critical 
public iflsues and the encouragement of open discussion on those issues. 

We are joined in this submission by the fbllowing organizations, all of whom 
share our commitment and concern on this issue: 

Ihe American Jewish Congress is a membership organization of American Jews 
founded in 1918 dedicated to promoting the civil liberties of all Americans. 

Women's American ORT, founded in 1927, with a current membership of 145,000, 
is the largest of membership organizations in forty nations which support the global 
ORT vocational and technical education program operating in twenty countries on 
five continents. 

The Union of Orthodox Jewish Congr«^tions of America is the central spokes- 
man and service organization for 1000 synagogues acroea the U.S.A. 

United Synagogue of America is the congregational arm of the Conservative 
movement representing 830 congrcsations in the United States and Canada, with a 
membership of 1.6 miluon. 

We submit this Statement for consideration by the Committee because we believe 
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and vigorous dtbata and abridges the broadcastara' freedom m speech and p 
FUrtbenoora, it is argued that advances in electronic technology resulting in the 
increased availabili^ of broadcast frequencies moke the original argumenta for reg- 
ulation oT the electronic media obsolete. We emphatically believe, to the contraiy, 
that the rationale tor such regulation, enunciated by the Supreme Court in 1969 m 
Red Lion Broadcatting Co., Inc. v. FCC. 396 U.S. 367 (1969), l"Rtd Lion") is equally 
as valid today as it was then. 

As the Supreme Court noted, "QJicenBes to broadcast do not confer ownership cS 
designated frequenciea, but only uie temporal; privil^e of unng them." Red Lion, 
896 U.S. at S9J. The privilege to operate a particular frequenCT carries with it an 
obligation to operate in the public interest. "Am reason fbr this Miligation is the vei; 
nature of the airwavee. Notwithstanding the recent multiplication of electronic tti- 
aumcies. only a small fraction of those who wish to communicate by broadcast may 
do so at the same time if intelligible communication is to be fi»asiUe. When than 
are substantially more people who wish to broadcast than there are f^«quenciee to 
allocate, effective Firat Amendment broadcast rights are meaningless if the maiori^ 
ot dtisens are precluded from acccea to the airwaves. Tlius, the government may, 
and indeed should, require a licensee given the privilege of operating a certain fre- 
quency "to share that frequency with others and to conduct himself as a proxy or 
fiduciary with obligations to preaent, those views and voices which are representa- 
tiva if his communis and which would otherwise, by necessity, be barred from the 
airwaves." Id. at 389. 

fiiforced sharing of the limited public airwaves is sQuaroly consonant with the 
intent of the First Amendment to encourage uninhibited debate on public issues by 
a weU-infonned citiienn. Tlie monopolization of an influential communication 
medium by a minority of citizens, and the utilization of that medium as a platform 
•olaly fi>r the dissemination of partisan ends, inhibits the open marketplace of ideas. 
As our Founding Fathers clearly recognized, the beet means of refuting obmnious 
doctrine or abhorrent thought is through competition with opposinK ideas, not sup- 

prcasiim or censorship of the unpopular views. It is the vei; aval' — ' 

whidi makes tolerable the protection of the original utterance. ' ._ 

' *it at stake in the issue at hand is not ttte freedom of speech of the broad- 

_ut rather the right of the public to obtain suitable access to diverse ideas 

and experiences. As Justice White unambiguously announced, "it is the right of the 
viewers and listeners, not the right of the broadcasters, which is paramount." Rtd 
Lion. 396 U.S. at 390. 

oreaented bv the "Fairness Doctrine" : 

, , is whether a private ata- 

r licened to operate a scarce public resource may censor the speech of 
those deprived of licensee. We respectfully submit that the answer ia, and should be, 
"no." "Atere is no sanctuary in the First Amendment for unlimited private censor- 
ship operating in a medium not open to all. Red Lion, 396 U.S. at 392. The right of 

' peech of a broadcaster does not embrace the freedom to repress the same free 

k rights of others. See Associated Preti v. United Slates, 326 U.S. 1, 20 (1945). 

The "I^Umees Doctrine" encompasses several different duties, all of which are tai- 
lored to fairly balance the ri^hta of broadcasters with the rights of the public. Licen- 
aees have an affirmative obli^tion to devote a "reasonable amount" of air time to 
the discussion of "controveraial issues of public importance." Once broadcasters 
cover one aide of a particular controversial issue, they must then also afford a "rea- 
sonable opportunity" for contrasting viewpoints to be heard. While this does obli- 
gate the broadcaster to actively aeeli out opposing viewpoints and to offer some free 
air time, if necessary, to accomplish a balanced presentation, the broadcaster also 
retains much freedom and flexibility in carrying out this duty. For example, he is 
not idiligated to afford equal time for opposing viewpoints. Nor need he present the 
oppoaing views on the same program or over the same time period. Rather, he re- 
tains discretion to achieve balance within the context of his total programming 
schsdule. Tlie licensee also has considerable discretion as to the techiquee or format 
to be employed and the spokesperson to be chosen for each diveiae viewpoint No 
single group or individual is entitled as a matter of right to be given air time to 
s«prsas his personal point of view. 
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with oppoamc ideas, not sup- 
e vei; availability of a reply 
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There are two corollary duties imposed by the "Fairnew Doctrii " Pint, a broad- 
caater ia obli^ted to permit anawera to pCTSonal attacka occm '"" .'iring disci ^Btor 
of controversial iaauea. Second, a broadcaater must provide a reasonable oppor'iv •^ 
for political opponents of candidatea endoraed by the broadcaater to conunu. 
their views to the public. Without ouch obligations, station owners might limi> i :r 
time to communication of their own views on public issues, people and candidau.^. 
and could permit air time <»)ly to those with whom they agreed. The public would 
be handicapped in its ability to evaluate public figures utd candidates. Again, how- 
ever, theaa requiraments are restricted in scope to imiTimiw the broadcaster's free- 
dom. Much programming is exempted from these duties, including bona flde news- 
casts, oD-the^pot coverage of news and news commentaries and an^yses. 

Broadcasters argue today, as they did earlier in arguments rejectred by the Su- 
prane Court in the Rtd Lion case, Uiat broadcast stations should be constitutionally 
indistinguishable from metrc^litan newspapers, which are not subject to the "Fair- 
ness Doctrine." However, aside from the difference inherent in a licensing system 
covering a limited resource, there are many imperfections in this analog. 

Broadcast stations, particularly television stations, have become primarily vehi- 
cles for entertainment rather than for news, information and aiscussion. The 
volume of controversial material in broadcastins is relatively small. Furthermore, 
the diversity of sources in the print media is vasUy greater when account is taken of 
the multiplicity of trade papera, magazines, books, pamphlets, newsletters, hand 
hjlla and similar written sources. 

It has been suggested th 

therefore, simply add to tl . 

decimated the print media. Except for an audience of highlir literate persons, they 
are not really comparable. For vast elements of the population who do not seek to 
actively inform themselves about controversial public issues, the broadcast media 
are the only effective means of communication. In parts of the country where only 
one local broadcast station may exist, this station then would become the sole 
source of information about public issues. 

The multi-sensory effect of television influences this audience more strongly than 
the printed word. The appearance of a familiar peraonality with an authoritative 
manner and illustrative pictures reaches a different and larger audience than print- 
ed symbols which require effort to understand and analjw. Indeed, the vast superi- 
ority of television as a means of communicating advertising messages, including po- 
litic advertising, is the primary cause of the decline of metropolitan newspapMS. 

Another fundamental difference is that a newspaper or magazine is a random 
access device from which one can select the sports, the comics or the editorials, 
while a broadcast program ia a continuum from which one takes all or nothing. 
Broadcasters therefore tend to direct programming to the broadest possible audience 
and to give little service to minority tastes and needs. A metropolitan newsptmer 
can set aside considerable space for minority interests (e.g., opera, ballet, brieve, 
chess, shipping, antiques, fashions, art, fbod, travr-1), without pressing such material 
on the majority or losing mass circulation. Television's need to retain the mass audi- 
ence governs all of its programming, including public affairs prcorams. Television 
Stations tend to avoid programming which will bore or offend the majority. This 
policy limits diversity of view. The dominance of networks over broadcast content is 
far peater than the effect of wire services on newspapers. 

Finally, the audience of a network news program is vastiy larger than the circula- 
tion of a metropolitan daily newspaper. In fact, the number of persons who actually 
read a particular news item within that newspaper is probably even smaller. 

In conclusion, the "Faimees Doctrine" does not restrict or censor licensees from 
ezpreeeing any point of view. It merely promotes diversity through increased access 
to a variety of views in the discussion of controversial issues of public concern. It is 
throuch tluB requirement of balanced presentations on issues of public importance 
that the First Amendment interest in an informed public, capable of intelligently 
conducting its own affairs, beet can be served. 

The reality of our time is that public affairs programming in general is not lucra- 
tive and consequently, broadcasters are less than eager to schedule it. It is also true 
Uiat some broadcasters who do cover the political scene simply do not do so objec- 
tivelv. It is necessary, therefore, that the broadcast industry be policed, fairly and 
firmly. The "Faimeas Doctrine", broadly conceived and properly applied, is both the 
most effective and the least restrictive means of insuring that the public hears all 
sides of controversial public issues. 

We respectflilly urge that S. I9I7 be defeated and that the constitutional princi- 
ples embodied in the Fairness Doctrine" be reaffirmed. 
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Stateuent of the National Cable Television Association 

Hie National Cable TelevisioD Association strongly supports enactment of S. 1917. 
Ilus l^islation represents an important first step toward restoring for the people of 
our nation the freedom of the press intended by the First Amendment, For cable 
television, however, much more work will need to be done after enactment of this 
bill before cable may take its place beside broadcast and print media as an unfet- 
tered participant in the exercise or its fundamental, constitutional responsibilities. 

The unparalleled regulation and restriction of editorial discretion forced on cable 
television already has been well-described for the Committee in earlier testimony 
from Trygve Myhren, Chairman of American Television and Communications Cor- 
poration; Barry Wilson, Vice President-Operations of United Cable Television Corpo- 
ration; and George Shapiro, of Arent, Fox, Kintner, Plotkin and Kahn. NCIA would 
particularly emphasize to the Committee that the federal and local regulatory bur- 
dens deecrU>ed by Mr. Myhren and Mr. Wilson are not unique to their companies. 
They are, rather, poignant reflections of the extent of governmental intrusion into 
cable operator's First Amendment rights borne by the industry as a whole. 

In targe measure, the cable television industry suffers this derogation of constitu- 
tional protection because there has never been a comprehensive, national policy cre- 
ated to deal with cable television. Instead, a weedbed of cable regulations lias grown 
up around the country. As reflations proliferated, federal and local policy makers 
increasingly paid more attention to the technology of cable than to the function of 
cable. Cable was new, and did not fit neatly into any of the regulatory models ap- 
plied to other media. 

Cable provides information in a video format, leading some to advocate broadcast- 

Sie regulation. Cable uses a wire for transmission of information, leading others to 
vocete common carrier-type regulation. Remarkably, policy debates about cable 
have focused mainly on how to regulate the content of information provided on 
cable systems, rather than on whether regulation was prudent — or even pennissi- 
ble— under the First Amendment. 

In the early days of cable, it was the federal government that sought to control 
the editorial processes of cable television. Congress amended section 315 of the Com- 
munications Act to make the equal time provisions applicable to cable television 
programming. The FCC brought cable within the scope of the Fairness Doctrine. S. 
1917 wisely would reverse these policy misjudgments and restore to cable operators 
much of the freedom intended for all the country's press by the First Amendment. 
NCTA stands firmly behind this effort. 

Unlike broadcasters, cable does not make use of public airwaves. Equal time and 
Fairness Doctrine obligations are imposed upon broadcasters based on a theory of 
scarcity of electromagnetic spectrum. This rationtje, to the extent it any longer has 
any VEdidity, clearly is inapplicable to cable television. Cable delivers information— 
"publishes it— using its own, private facilities. The only public resources used are 
the rights-of-way along which cable facilities are constructed. This use should pro- 
vide no more rationale for content restrictions than use of public streets by newspa- 
per delivery trucks should open their newsrooms to governmental control. S, 1917 
would free cable from the broadcast-type regulations placed on it by the federal gov- 
ernment. There is, however, a plethora of other regulations with which cable has 
been saddled, regulations equally repugnant to a strong, free press; but which lie 
beyond the scope of S. 1917. 

During the 1970s, the FCC was not content to limit its incursions into the editori- 
al operation of cable system to Fairness Doctrine and equal time restrictions. It also 
promulgated a series of rules which required cable operators to provide local origi- 
nation programming, to provide public access capacity and facilities, and to lease 
channels on a non-discriminatory basis for conmierdal use by third parties. These 
rules were thrown out by the Eight Circuit U.S. Court of Appeals in Midwest Video 
Corp, V. the FCC, 571 F.2d 1025 (1978). This decision subsequently was upheld by the 
United States Supreme Court. 

The appeals court found that the FCC rules not only violated the Commission's 
statutory authority; they also violated the First Amenament rights of cable opera- 
tors. (The Supreme Court agreed that the rules exceeded the P(S?s authority. It re- 
served the First Amendment question.) 

In assessing the constitutional implications of the Commission's rules, the court 
decided that cable television could not properly be characterized as a broadcast or 
common carrier medium, but that it was more closely analt^ous to a newspaper for 
First Amendment purposes. NCTTA believes that this approach not only is appropri- 
ate, it is constitutionally mandated. 
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Since the FCC's rules were finally overturned by the Supreme Court in 1979, the 
cable industry has found itself shackled with more, not lees, regulations. The ab- 
sence of FCC rules created something of a power vacuum which has been filled far 
beyond its original capacity by local government. 

As this Committee is well aware from its deliberations on S. 66, cable television is 
the only medium of maaB communications r^ulated at a local level. All of cable's 
competitors — commercial television, Bubscription television, satellite master anten- 
na television, multipoint distribution services, direct broadcast aatellites, and the 
rest — are regulated at the federal level, if they are regulated at all. It is important 
to note that these media, along with all of the print media, are today supplying the 
American public with a greater diversity of information sourcee than has ever exist- 
ed at any tmie in our nation's history. 

Under anv theory of the First Amendment, the more diversity available to the 
public, the less need for any type of r^(ulation of any source of information. Yet. 
against this backdrop, the r^:ulatioD of cable's editorial processes has ^rown. 

This situation is even more ironic given the nature of cable aa a single medium 
capable of providing great diversity. In many markets, the only source of video pro- 
gramming, prior to cable's entry, was local broadcast television signals. Upon cable's 
entry, the diveraity of information available to people in that community expanded 
dramatically. Yet, somehow through the introduction of this diversity, cable wound 
up subject to a wide variety of r^ulations and restrictions that would not be tolera- 
ble if imposed even on broadcastera. 

Free access for public, educational, and zovemmental programming, and leased 
access requirements have become commonplace. Further, many cities have impueua 
themselves directly as censois of the editorial judgement of csible systems. M.-. Wil- 
son's testimony relating how the city of East Lansing censored the cable operator 
and refused to allow the Christian Broadcast Network to be aired over the cable 
svstem demonstrates just how dangerously far local governments have insinuated 
themselves into the control of content of cable programming. 

Until cable is shielded to the same extent as oljier media of mass communications 
from exercise of both federal and local governmental authority, cable will remain 
an orphan of constitutional protection. S. 1917 is an important beginning for the 
cable industry toward full freedom from government content control. As Mr. 
Myhren pointed out, cable consumers are forced to pay for this control. In a laiver 
sense, however, the entire American public pays a price. Freedom of {0*688 and of 
speech is the bedrock upon which all of our other freedoms are built With it, our 
free society is ensured. Without it, all of our other freedoms are in jeopardy. NCTTA 
believes the time has come to begin, with S. 1917, to return the state or the law to 
its full and proper constitutional dimensions. 

NCTA respectfully requests that this statement be made a part of the record of 
the hearings on S. 1917. 

Association for Education in Journalism & Mass Communication, 

UNtvERStry of South Carolina, College of Journalism, 

Columbia, S.C.. January 23, 198i. 
Senator Bob Packwood, 
Chairman, Committee on Commerce, 
U.S. Senate, WaahingtoTt, D.C. 

Dear Senator Packwood: Although 1 an unable to be with you this morning, I 
hope this letter can be entered into the committee record as you open your hearings 
on the Freedom of Expression Aa of 1983. 

As you know, the Association for Education in Journalism and Mass Communica- 
tion, of which I am president, is on record supporting efforts to revise the content 
doctrine that denies full freedom of expression rights to broadcasting and other 
forms of electronic communication. The resolution of our 1983 national convention 
was OS follows: 

"Recognizing that the growth and convei^ence of technolc^es for the delivei^ of 
information do not change the essential nature of communications in a free society, 
AEJMC reaffirms that Uie public interest is best served where freedom from con- 
tent regulation is protected regardless of the means by which information is dis- 
seminated. AEJMC welcomes the opportunity for its members to work with Con- 
gress in developing a comprehensive communication policy that promotes freedom 
of expression." 

Although 1 am sure that there are diverse points of view among our members as 
to the specific provisions of the Freedom of Expression Act, I personally welcome 
this legislation as a step toward unraveling a terrible conceirtual muddle that is in- 
hibiting freedom of expression in America. Your bill proposes a new theory of the 
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ii an important step in that proceoB. Your l«gislatkni la what the conititutiimal 
Kholar Harold Chaae lued to call a proxiniate aolution to an inaoluable problem. 

Aa a acholar who has produced several books about maai otonmuntcatiMi and who 
haa engaged in advanced studiaa of communication law and auch ccmcema aa the 
public mtereat and the concept of rapreaentatiiHi, I believe that vour bill will have 
broad and important impUcauons for all of mass communication in America. It will 
prevent govenmental (and other) interference with a variety ot content iaauea tiuA 
could and have c<matituted cenaonhip in the paat What you are dcwng i> not rimply 
an induatry concern, but a civil rights iaaue that deaerves the fullest support trom 
the American pe)q>le. 

nie preponderance of acholarly evidence auggesta that the doctrine ti scardty is 
no longer an appropriate regime for broadcast regulation. The Freedom of Bxpr«a> 
■ion Act auggesta a new approach. Unfortunately, the provisions of the bill have not 
been given any scholarly test, although our memben atand ready to aaaiat in that 
" eaa. 

Sincwely, 

EvKRcm E. Dennis, Dean. 



Ron. Bob Packwooo, 
Ouiinnan, SeruUe Committee on Cmnmeree, Seienot, and Tivntportatmt, Wtuking- 
ton,D.C 

DkakSkhati 

on thia bill. It was both a challenge an_ . __..., ... 

you have not already heard, that Dr. Smith now has a commitment for publicatKm 
of the case statement, and will be meeting with the publisher early n«ct week. Tlie 
Summary fnm that statement, together with the citations in the marina of early 
American newspapers, will be supped to the Committee aa the written remarks as- 
sociated with my teatimixiy. 

I had the plrasure of watching the later days of testimony on C~SPAN, on the 
cable service in Baltimora County, Maryland. It was like Chinese puoles within 
pUBles, to be sitting in the comfort of my own home, ond see ProfieaiMr Powe, and 
the others preeent their points about the broadth of television coverage in general, 
and cable in particular. 

I was concerned about the implications, however, of the questions asked bv Sena- 
tor Preaaler. His approach was that two wrongs don't make a right, and tnat the 
lack of enforced access in the print media did not justify the some pattern in the 
broadcast media. 

It might be helpful in the hearin^ci to include as an exhibit the log for a week of 
programming on an average cable system. Caltec, in Baltimore County, has onl^ 82 
y get into some pretty obscure and narrow-interest programming. 
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at noon). I've checked into it some, and the Colleges would be delighted to have 
almoat anyone ccnne forward with almost any subject, and use their urectors, cam- 
eramen, and tedmidana in training. And, Caltec exerdaee no editorial control over 



airtime available than there are people and programs tL 

I know about MMImis Againat Drunk Driving, since that organization arose in 
large meaaura in thia atate. Tlie Senator's question is whether they could get air- 
time. The answer is praetica], and on emphatic yes. 

An actual log, not only of what was broadcast, but of the airtime that went beg- 
~'' '„ would go a hmg w^ towards allaying the fear of thoee who are concerned 
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The issue you are dealing with is both ftindomental and critical. And, as you have 
pointed out, along with such witnesses as the President of Knight-Ridder, it is a 
— —^--a which will force ita own answer aa technology blende the print and elec- 
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tronk media into a nngle contiiiuiim. Because I firmly believe in the value Judg- 
ment made by the Fnimn in the Pint Amendment, and because I believe the aame 
judgment Bhould be applied to the communications media of the 20th century and 
Myond, 1 hope to be « nitoie eervice to you in this effort 
Cordially, 

John C. Armcm. 

FlDtKATIOM or AmIRICAN-ArAB OKOAmZATIONB, 

New YoHi. N.Y.. Maivk 8. 138*. 
Mr. Dam Pbttbton, 
Senate Commerce Committee, 
Hart Building, Washington, D.C. 

DiAX Snt: Please enclcee the fii^owing itatement in the records conoeming Bill S 
1917. 

"The Federation of American-Arab Organizations, eatablished in 1967, and r^ie- 



mting 27 organications concerned with American-Arab relations and the p 

onrfth - ■ . . ... ... .* 

is neither fair nor constitutional. 

Ms" must be determined by human beings. A garemm 

r awarmeas of or committment to "faimeas" than a jou 

.-.- _ . his profenion and craHIndeed. we would rather cliooe ... 

journalist ana his concept of fairaeas than that of a government authority. 

On the constitutional grounds, the First Amendment's pririiibition that "Congreea 
shall make no law. . .abidging the freedom of the press means that there should 
be no gnvemment interference with the freedom of the press, print or electronic 
journalism. The field of electronic journalism should have the same protections of 
the First Amendment a* print journalism. Near v. Miaiuaota. 283 U.S. 697 (1931) 
should apply in both cases. 

While oppoeed to the so-called FaimcM Doctrine, we roust mention the unhappy 
feet that Amnican news media, print or electronic, have not been, ^ and large, 
tail with the Arabs and the Arw cause, dcq^te the POC and its "FUmess Doc- 
trine". Hie situation cannot become any worse and it may even impwe as the jour- 
nalists recognise their commitment to a hitter standard of prof^mMia] eiccellence." 
We disagree with much of Senator Bob Packwood's pombon on the Ididdle East, 
but ap^«ciate his defense of the Constitution. 
Respectively, 

Dr. M. T. Hkhui, Chairman. 

Fkokrai. CouMUNiCAtiONB CotoassiON, 

Waghington, D.C, MoreA 14, 1984. 
Senator Bob Packwood, 

Chairman, Comtnittee on Comjnerce, Science, and Transportation, Senate Ruaeell 
Office Building, Waehington, D.C 

Dkab Sbnatok PACKwoon: Last month you held hearings on S. 1917, the "Free- 
dom of BipreMion Act." You know of mv affinity for your position tlwt the elec- 
tronic press dssnrvcs the tail First Amenoment protection accorded the print press. 

Altiiou^ I did not testify before your committee, 1 would like to contribute my 
thoughts in this written form with the desire that you include this letter in the 
record you are building in support of the bill. I have given this issue significant con- 
sideration and attention during my tenure at the Commission and t am convinced 
that we need to institute the print model for tiie electronic preas. 

Tbe essence of the print model for the electronic press is that the electrcmic media 
should be subject to uie same regulations — or, more appropriately, absence at refcu- 
lation — as are the print media. Inie objective is to remove the artificial distinctaoo 
between electnmic and print media. The effect is to expunge the bold notiMi that 
electronic media were bestowed only partial rights of free speech and press under 
the First Amendment The result is that the waUs of rt^ulaUon which surround and 
restrict broadcasting will crumble. 

To restore this paribr for the electronic press, the Congress and the FCC must 
depart from the public trusteeship" model for broadeastmg which resulted from 
the original spectrum barter in exchange for use of the "scarce either," broadcast- 
ers were required to provide services to the public which the government (without 
reprd to broadcasters' discretion) deemed necessary. Forty years sgo, this tradeoff 
might have seemed proper; today it is archaic. 
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Tlw "acanitjr" boaia relied upon ori^mall]' to deny Rnt Amendment protection to 
the electronic media no longer comports with the pnaeat drcumrtancee in moat 
American ritiea and towna. Simply put, newspapen are acarcei in relation, broad- 
coat outlet* eie abundant. Moreover, there's no mention in the Conatitution or any- 
where else that the framera undertook "acarcity analyeee" of the print medium in 
the late ITOO's, or that they expected us to undertake uem today as new methoda of 
distributinjc information emerge. 

Nor should the electronic preea be diatinguiahed under the First Amendment be- 
cauae it has a greater "impact" than do print media. The electronic media have a 
great impact to be sure, but they're not unique in their influence. Moreover, at the 
time the First Amendment was adopted, newsp^iera and leaflets had a significant 
impact— one which led to hostility bv political opponents, as illustrated igr tne Alien 
and Sedition Acta. If we reffulate only the most pervasive media, we &Tor the bland 
over the daring. In so doug, we may end up stifling the very expression which 
most— rather man least— needs protection. 

lite courts have treated electronic and ^rint media alike in most areas of law af- 
fecting the press, including defamation, privacy, and protection of news sources, llw 
detour tcom this straight path toward tail First Amendment protection for the elee- 
tnmic press oomee from the decision that listeners and viewen have ri^ts to hear 
and see suitable expression. See, e.g.. Bed Lion Broadctuling Co. v. FCC, 395 U.S. 
367, S96 (1969). 

But the burgeoning electronic marketplace of ideas now provides a means to tear 
down the roadblocks between the electronic media and the First Amendment. Al- 
lowing the electronic press to respond to marketplace forces resulting from this 



active and developing marketplace is consistent « 

public's First Amendment ri^ts. In basing their i. . .. , „ 

tions of demand— re^wnding to the marketplace forces reflecting the au(Ueiice s 



choices — the electronic media conform their programming to the interests of listen- 
ers and viewers. The electnmic press maintains its discretion while listeners' and 
viewers' interests remain paramount. 

Because the media are mdistinguishable in relevant characterisdce, the electronic 
me^ dMerve the fiill protection afforded by the First Amendment which the print 
media now epjoy. More important, the public deserves an electronic press protected 
by hill Constitutional rights. 

The "tiust«eehip moael" we're leaving behind is inappropriate fbr several rea- 
sons. First, the protectionism inherent m the quid pro quo of the "trusteeship" 
model inhibits innovation, develc^iment of communications, the true competition. 
Second, the requirements and restrictioiu im p os e d on broadcasters create a false 
"pid>lic interest," constructed principally on proclamations of unelected bureau- 
crats. The layer of governmental programming decisions prevents broadcasters from 
responding to their markets, or, at least, distorts those responses; the result often 
has been merely a different mix of programs, not necessanlv a fcietter one, or one 
the audience wants or needs. Third, the "trusteeship" model fails to account ade- 
quately for the First Amendment protections guaranteed to all the "press," since 
most of the licensees' discretion is removed and government mandated types and 
amounts of programming are substituted. 

Bv leading away from the "public tmsteeahip" model, we are not abandoning the 
"public interest;" rather, we simply are recognizing that broadcasting aimed at cap- 
turing the public's interest also generally serves the "public interests." The pubbc 
interest served by the electronic press mierating under ue "print model" will be the 
puUic's true interest It WMi't be a public interest defined and manufactured by pa- 
ternalistic governmental proclamation. Government should not be allowed to make 
proKrammins choices for the American public; nor should it be allowed to make 
choices that chill" th» public's choices. 

Restoring the freedcMn of meech fbr the electnmic press will not have an adverse 
effect Ml services rendered b^ broadcasters as a group or market-by-market. The 
number of broadcast voices in most communities is large enou^ to ensure that 
cmnpetitlon can result in fiill service. Market demands often have led broadcasters 
to serve the public in excess of FCC requirements. Fttr example, while the FCC tra- 
ditionally hftd been concerned about the amount of news programming, all-news 
radio— and now, all-news cable television- have em erged and, are growing strong. 

In Fowler ft Brenner, A Marketplaee Aiv>n>ach to SnadetM Rtmlation, 60 Tex. 



U Bev. 207 (1982), we canrfblly and thoroughly examined the legalbases for provid- 
ing Uiis full First Ammdment protection to the electronic press. We concluded that 
the Communicationa Act proviifas the FCC the ditcietion to remove the content reg- 
nlationa we now impose on broadcasting and other electronic media. Tlie Congress 
can, and should, eliminate the rest 
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The litmuB test for r^ulation of the electronic press it straightforward: hold the 
regulation nest to print "regulation." Would it be permitted for newspapers, peri- 
odicals, and books? If not, the regulation should be eliminated. 

It's easy to discern the types of reflation that would fail such a test: content reg- 
ulation (e.g., specified guidehnes for news, public affairs, and other non-entertain- 
. ment pn^ramming); the fairness doctrine, political broadcasting rules and other 
access-based requirements; ownership restrictions beyond antitrust concerns. Inter- 
ference protection and many technical regulations, of course, would remain. 

The fairness doctrine and other access regulations provide the easiest case. There, 
the Supreme Court itself held the litmus. In striking down as unconstitutional an 
access requirement imposed on newspapers, Miami Herald Pub. Co. v. Tomillo, 418 
U.S. 241 (1974), the Court sent a clear statement which no longer can be ignored for 
the electronic press. 

The process works equally well if we consider the government dictating for news- 
papers any of the content regulation now throttling the electronic press. It would be 
inconceivable — incongruous, really — for the government to foist regulations on 
newspapers such as a five percent guideline for children's articles, a certain percent- 
age for local news, or anodier minimum amount for news for minorities or the eld- 
erly. It's unclear why we are not sensitive enough to the First Amendment to view 
such restrictions on the electronic press as equally odd. 

Thank you for providing me the opportunity to express my deep-rocted and 
strongly-held views on this matter. I wish you continued success in your efforts to 
remove the disparity between the electronic and print media. 
Sincerely. 

Mark S, Fowler, Chairman. 



Radio, television, and other electronic mass media currently are subject to statu- 
tory and other limitations governing prt^am content.' The "Fairness Doctrine," 
said to be codified as part of section 315 of the Communications Act of 1934, as 
amended (47 U.S.C. Sec. 315 (1982)) requires broadcasters, for example, to cover con- 
troversial issues of public importance and to do so "fairly."" Under the "Equal 
Time Rule," codified in section 315, broadcasters must accord all candidates for 
public office equal air time should one candidate be granted media access, subject to 
a number of exceptions and conditions.' Section 312(aX7) of the Act, added in con- 
junction with election reform legislation enacted by Congress in the 1970s, further 
obliges broadcasters to afford all candidates for Federal elective office on-air access 
and to do so at the "lowest unit rate," ' These statutory requirements have been 
generally applied t>oth to new media such as cable television as well as to the na- 
tional television networks directly.' 

In addition to the familiar Fairness, E)qual Time, and Political Access require- 
ments, broadcast licensees are also subject to additional program content r^ula- 
tions. Special requirements obtain, for example, with respect to "personal attacks."* 

jfthe TeUcommunicatiow Press. 1975 Duke LJ. 213 



prelingtke "Pubiic Interest" Stan^rd, 60Tfl.C.L. Rev. 1057 (198ZI; Coyne, The Future of ConUnI 
Regulation in Broadcasting. 69 Cal, L. Rev. 555 (19811; Robinson, The FCC and the First Amend- 
ment Observations on 40 years ofBadio and Television Regulation, 52 Minn, L, Rev, 67 (1967). 

' See, e.g„ Red Lion Broadcasting Co. v. FCC. 395 U.S 3G7, 396 (1969); CBS. Inc. v. Democratic 
National Committee. 412 U,S. 94, 116 U973); NBC v, FCC. 516 F,2d 1101 (D,C, Cir 1974); Public 
Media Center v. FCC. 587 F,2d 132 (D.C. Cir. 1978); Fairness Doctrine PHmer. 48 FCC 2d 1, 15 
(19741; EditorialUir^ by Broadcast Licenses. 13 FCC 2d 1246 (1949), See generally Lange, The 
Role of the Access Doctrine in the Regulation of the Mass Media A Critical Review and Aness- 
ment. 52 N,C.L, Rev. 1, 2 (1973) <and citations therein); Comment, Enforcing the Obligation to 
Present Controversial Issues: The Forgotten Half of the Fairness Doctrine: 10 Harv. C,R. & C,L, h. 
Bev, 137 (1975). 

»See, e,g., Farmers Co-op v. WDAY, 360 U.S. 525 (1959); Flor 
ee, e-g., CBS. Inc. v, FCC. 453 U.S, 367. 375 (19811; Kennedy t 
Cir 19801. See generHlly Deialey, Recognition of Federal C 
dcasting Facilities. 1982 Utah L. Rev, 641 11982); Henwood. T 
ederal Candidates. 35 Ark, L Rev, 637 (1982), 

' See generally Geller & Lampert, Cable, Content Regulation, and the First Amendment, 32 
Cath, U,L. Rev. 603 (1983); Kratlenmaker & Metzger, FCC Regulatory Authority ooer Commer- 
cial Television Networks. 77 Nw. L Rev. 403 (1982); Melnick, Access to Cable Television: A Cri- 
tique of the Affirmative Duty Theory of the First Amendment, 70 Cal, L, Rev. 

' See Straus Communicatior- '-- ■- "^ =-i^ij "m, ,™v,.nr. «_ -n- 
tuUa, 45 P. & F, Radio Reg, 2 



(D,C, Cir 19801. See generally Deialey, Recognition of Federal Candidates' Right of Accet 
Broadcasting Facilities. 1982 Utah L. Rev, 641 11982); Henwood. The AfTtrmatioe Right of at 
for Federal Candidates. 35 Ark, L Rev, 637 (1982), 
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Broedcastine obscene, indecent, or profane programming is proscribed.^ Noncom- 
mercial, educational broadcasters are circumscribed in their ability to editorialize," 
and prohibited from airing most commercial advertising.' Under section 508 of the 
Communications Act, broadcasters may not air paid-for programming without also 
disclosing such payment or the actual sponsor,*" may not air cigarette advertise- 
ments under provisions of title 15, U.S. Code," and under section 509 of the Com- 
munications Act also may not air staged or otherwise misleading contests." In addi- 
tion to these statutory restrictions on program content. Federal Communications 
Commission rules and "policy statements" have the practical effect of proscribing a 
number of discrete categories of pn^ramming." Television stations, for example, 
are constrained in the volume of network-supplied programa they may air during 
"prime time" hours, and also limited in the numtfer of networks with which they 
may affiliate.'* Finally, provisions of the Communications Act (47 U.S.C. Sec. 325 
(1982)) as well as the copyright laws in general affect broadcasters in their program 
choices. 



S. 1917, the "Freedom of Expression Act of 1983" evidently aims at repealing the 
most widely debated of the FCCs program content controls, namely those supported 
by sections 312 and 315 of the Communications Act. Section 4 of the bill would, first, 
repeal the "Political Access" requirements discussed above. Second, section 4(2) of S. 
1917 would repeal section 315 of the Communications Act in its entirety, tbva re- 
scinding the Fairness and Equal Time rules. Finally, S. 1917 would amend the exist- 
ing anti-censorship provision of the Communications Act (47 U.S.C. Sec. 326 (1982)) 
ostensibly to eliminate all regulatory authority to police or ottierwise r^ulate pro- 
gram cont«nt. 

ntia's views on the principal issues 
In our 1981 statement to the House SulK:ommitt«e on Telecommunications, Con- 
sumer Protection, and Finance concerning the need, if any, for special Federal con- 
straints governing electronic media programming, we concluded that any case for 
the three most debated rules — Faimeaa, Equal Time, and Political Access — had been 
significantly eroded by technological and commercial changes in the U.S. mass 
media marketplace. We voiced strong support for the FCC's Radio Deregulation ini- 
tiative, one aspect of which was the elimination of some of the regulatory program 
control "underbrush" with respect to AM and FM radio." Similarly, we concluded 
that the public policy case for imposing traditional content controls on cable televi- 
sion systems was exceedingly weak and we noted again with approval, the FCCs 
Cable Television Deregulation ruling tliat, as with radio, curtailed some of the then- 
prevailing content controls." We did not, however, specifically address controls im- 
posed under statutory provisions other than sections 312 and 315 of the Communica- 
tions Act. 

' See 18 U.S.C. Sec. 14G2 (1982); FCC v. Pacifica Foundation. 438 U.S. 7Z6 (1978), 

* See 47 U.S.C A. Sec. 399 (1983). See also Community Servict Bnadctaten v. FCC 593 T3A 
1102 (D.C. Cir. 1978); Muir v. Alabama Educ. TeUv. Comm'n. 688 F.Zd 1033 (5th Cir, 1982k 
League of Women Votert v, FCC 547 F. Supp 379 (S.D. Cal. 1982), cert, granted. 52 USLW 3086 
(I963I. See generally CharkeB, Editorial Ducrttion of State Public Broadcasting Lictntea, 82 
Colum. L. Rev. 1161(1982). 

'See 47 U.S.CA, Sec. 39S 
(19811; Cenlml Hudttm Gaa £ EUc Corp. ^ 
NYPSC. 447 US. 530 11980). 

'• CT. United Stales v, Vega. 447 F.Zd 698 (2d Cir. 19711. 

■■See 15 U,S,C, Sec. 1335 11982); Larus A Brother Co. v. FCC 447 P,2d 876 (4th Cir. 1971* 
Capilal Broadcaiting V. Mitchell, 333 f. Supp. 582 (D.D.C. 1971). 

>' See Melody Muiic, Inc. V. FCC. 345 F.2d 730 (D.C. Cir. 1965). 

" Es.. certain horae racing reaults (47 CFR 73.4135), obecene eonga (47 CFR 73.41701. sirens 
and emergency »unde 147 CFR 73.4240), Bubliminal meeBagea (47 CTR 73.4250), astrolugy (47 
CFR 73.4(S0). 

'* See, e.g.. National Aaoc. oflndep. Tele 
F.2d 526 (23 Cir, 1974, 1975); / ' " 

PCC 2d 87 11971). 

■•See Radio Deregulation. 84 F(X 3d 968 (1981), affd and rvu'd in part tub non. Office of 
Communications of the United Churvh ofChriat v. FCC, — F. 2d. — . 63 P. 4 F. Rwlio Reg. 2d 
1371 (D.C. Gr. 19K1). 

'* See CttbU TeUviiion Deregulation, 71 FCC 2d 632 (1979). aff'd sub nom.. MalHte TV v. KX; 
6G2 F,2d 1140 (2d Cir, 1981). 
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Most traditional program content controls, of course, have been premised on 
"scarcity" notions or, more recently, aaaumptiona r^arding the unique persuasive- 
ness or "immediacy" of the electronic media.''' As we noted, however, the sheer 
number of radio stations now available to most of the public — 10,137 nationvride at 
last count — and the plethora of viewing options currently offered the nation's 60 
million cable television viewers largely negate any scarcity basis for regulating 
radio or cable programming, assuming, again, that such r^ulation is constitutional- 
ly permissible. 

We did not not endoree proposals to lift program content limitations from televi- 
sion in 1981 because we were concerned that many of the analytical underpinnings 
present for cable and radio deregulation did not then exist for television. We indi- 
cated, however, our belief that the case for e;ttending content deregulation to televi- 
sion would likely prove relatively easy to develop. 

In response to the Senate Commerce Committee's subsequent request, NTIA staff 
undertook a careful review of the television broadcasting field. The results of this 
survey were forwarded to the Committee and have been made a part of the public 
record." Our report focused chiefly on the "scarcity" rationale; we did not endeavor 
to address the more troublesome "impact" rationale sometimes advanced as justifi- 
cation for content controls. See. e.g.. FCC v. Pacifica Fourtdation, 438 U.S. 726, 748 
(1978); Miami Herald Pubi Co- v. Tomillo, 418 U.S. 241, 252 (1974). 

Based on our earlier appraisal of prevailing conditions in the radio and cable tele- 
vision markets, and our more recent review of broadcast television, we believe 
repeal of sections 312(aX7) and 315 of the Communications Act is warranted. The 
traditional scarcity rationale for these particular content control provisions, in our 
view, no longer obtains. We see no other sound and persuasive basis for imposing 
restrictions on commercial stations' editorial freedoms such as these twin, related 
provisions of the Communications Act impose. 

CONCBRNS WITH THB BRBADTH OP S. 1917 

We support the elimination of the Fairness, Eiqual Time, and Political Access 
rules that S. 1917 contemplates. Our review and, indeed, the e;ttensive record that 
the Committee has developed to date, persuades us that these rules are no longer 
justifiable on the basis of assumed media scarcity. By discouraging coverage of con- 
troversial issues and legitimate political debate, these three rules, in our view, 
impose unacceptable opportunity costs and for no sound reason thus unreasonably 
constrain Mr, Justice Holmes' "free trade in ideas" (Abrams v. United States, 250 
U.S. 616, 630 (1919) (Holmes, J,, dissenting)). We believe a sound case esists for 
eliminatii^ these contrainta with respect to radio, cable television, broadcast televi- 
sion, and the other new electronic mass media now emerging. 

We are concerned, however, that the broad language in the proposed revision of 
section 32G of the Communications Act could be construed as eliminating far more 
than merely those restrictions on editorial freedoms contained in sections 312 and 
315 of the Act, As indicated above, currently there are a diversity of additional limi- 
tations placed on electronic media programs both by other provisions of the Commu- 
nications Act and by other laws (whose terms are reflected in implementing FCC 
r^nilations). 

Many of these additional constraints may be as unwarranted as those imposed 
under sections 312 and 315, given the changes in the marketplace that have oc- 
curred since their enactment. Our review of marketplace circumstances and the ad- 
verse consequences of FCC program controls has been limited, however, to the ef- 
fects on radio, cable, and television of sections 312 and 315. We take no position on 
whether these other content controls can be sustained in view of the broad, pro- 
posed frndings contained in S. 1917. This raises issues of constitutional law more ap- 
propriately considered by the Department of Justice, 

CONCLUSION 



■'See CBS, Inc. v. Demixralic Nat'l Commillee, supro, 412 U.S. 
The Editorial Reapojaiblity of the Broadcailer: Reflections on Fair .... 
Rev, 768, 787 119721; Note, Content Regulation and the Dimenaiong of Frte Expression, 96 Harv, 
L, Rev. 1854 (1983). 

■ * See NTIA Staff Report, Print and Electronic Media: Tlte CbM fw First Amendmait Ptirily, 
reprinted 88 S. Print 98-60 IMay. 1983), 
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Equal Time, and Political Access rules. We now believe, moreover, that such repeal 
is warruitad by the facts with respect to radio, cable, and broadcast television, 
based in part on the detailed and extensive report prepared last year at the Com- 
mittee's request. 

Although we thus believe there is a sound policy and factual basis for eliminating 
these three, most widely debated broadcast content controls, we are concerned about 
the breadth of the language contained in proposed new section 326. In enacted, this 
latter language in S. 1917 could have the eRect of eliminating a diversity of pro- 
gramming rules that we have not yet fully studied. 

We are reluctant, based on the facts now available to us, to endorse rescission of 
virtually all limitations on electronic media content, which this proposed language 
in the bill could be construed to accomplish. The elimination of all of these addition- 
al content controls may be desirable. Prior to reaching that determination, however, 
we would prefer more carefully to evaluate each constraint. The Fairness, Equal 
Time, and Political Access rules have been individually analyzed and evaluated in 
the context of industry conditions as they now exist. The same has not yet been ac- 
complished with respect to other content-related rules, however, and until that has 
been done, we endorse only the repeal of sections 312(aX7) and 315 called for in S. 
1917. 
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